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A FOREWORD

Legal education is different in every country, since it reflects the
different nature of each nation’s law. It can be very formal and long,
followed by a long apprenticeship before admission to the bar. The other
extreme is a possibility to practice law without any formal legal education.
There is no universal method how to teach law, although there are some
methods used all over the world, some of them very theoretical, like
lecture, some of them very practical, such as legal clinics. With so much
difference, it is an excellent opportunity to meet and exchange experience
with other law teachers in order to improve one’s way of teaching. This was
the primary goal of the conference Complex Law Teaching: Knowledge,
Skills and Values, which took place on 9-12 September 2012 in Olomouc.
The title of the conference suggested that the task of the legal education
today is to be complex, to equip the lawyers with knowledge, skills and
values required to be successful in practice, to be practical and to respond
to the needs of the globalized society.

The conference was organized around several topics, relating to the
title of the conference, which indicated conference streams:

- Educating Responsible Professionals: Values in Legal Education

- Art of Lawyering: Developing Skills At Law School

- Street Law Projects: Teaching How To Teach

- Legal Clinic: What, How, and Why?

- What Works: Best Practices In Legal Education

Each of the streams comprised of a plenary session and several
parallel sessions. Some speakers even submitted written versions of their
presentations, which were put together in this conference proceedings
book. The contributions differ significantly in their length and depth,
which reflects the diversity of the conference. The papers cover different
areas — street law, teaching legal English, use of special methodology in
legal education, and different aspects of legal clinics.



There is one paper, based on a plenary session presentation, which
was very special for me, for the Law Faculty of Palacky University and for
the conference as a whole. Its title is The Stories Clinicians Tell and it was
submitted by Professor Stefan H. Krieger from Maurice A. Deane School
of Law at Hofstra University. The paper tells two different stories about
the very beginning of clinical program at the Law Faculty of Palacky
University, which was established thanks to enormous efforts of Professor
Krieger and his colleagues from Hofstra Law School, and also would not
be possible without the financial grant from the Ford Foundation. It is
truly remarkable that Professor Krieger, who was the initiator of the
clinical program in Olomouc, comes back to this city fifteen years later
for a conference focusing on legal education and legal clinics.

The story he presents in his paper, is neither story of success nor
story of failure. It is a story of life. In each challenging undertaking,
there are bright moments and difficult moments. Though the bright
moments are motivating and energizing, the difficult moments are
much more important for further development, improvement and for
achieving success in the long run. The challenges we face force us to make
progress. The story of legal clinics in Olomouc offers both aspects and
it is important to analyze them, which Professor Krieger does in very
thoughtful and inspiring way, using the method of legal storytelling to
convey his message. What I find very important in his paper is the value
of being honest about one’s mistakes or failures, and rather than hiding
them, sharing the experience of overcoming them with others to allow
them to improve in future.

The second part of the paper presents several stories related to Professor
Krieger’s research in the area of clinical legal education. He very clearly
illustrates that even though all clinical teachers intuitively know that
clinical methodology really works and brings many important elements
into legal education, there is almost none empirically substantiated
evidence of effectiveness of clinical legal education, which significantly
contrasts with educational methodology in medicine, natural sciences or
pedagogy. As Professor Krieger suggests, it might be caused by the nature
of lawyers” approach to research, evidence and analysis. In conclusion,



he argues that this line of research is necessary in order to disprove the
criticisms related to clinical legal education and to show that clinicians
are confident enough about their method to critically examine it and base
their work on empirical evidence and not on stories.

The second paper from the area of clinical legal education, written by
Andrew Perriman from Teesside University, addresses one of the crucial
challenges for clinical students — how to deal with emotive clients. The
Teesside University Legal Clinic designed a special protocol (Experiential
Emotive Learning Strategy) for the students to help them in these difficult
situations. The paper analyses this protocol and its effects on students’
everyday work in the clinic. Even though the Experiential Emotive
Learning Strategy is quite elaborate, it is intuitively structured and thus
easy for students to follow, it is open ended and could lead to different
results with different, since everyone approaches difficult communication
scenarios in a different way. From the methodological point of view, the
complex nature of the developed strategy reflects itself in a combination
of different teaching methods at different stages of the process, starting
with problem based learning and ending with role-play.

Another interesting contribution focuses on using theatre in legal
education by Markéta Klusonova. It resonates with the storytelling
approach of Professor Krieger, but also with the history of Palacky
University, which was founded in 16" Century as a Jesuit College, because
Markéta Klusorova analyses the use of school theatre by the Jesuit
Order. Most importantly, this paper reflects on teaching theory of Jan
Amos Komensky from today’s perspective, which shows that his playful
approach to teaching is certainly not outdated. The paper suggests using
theatre in legal education to and that the system developed by Komensky
could well serve as a methodological foundation for such activities.

Three of the papers in this volume are connected to the street-law
programs and their methodology. The paper by Joanna Mikotajczyk and
Aleksandra Kozifiska from the Faculty of Law and Administration of the
University of LodzZ presents the street-law program of their university, the
“I know my rights” program. Using the classical street law methodology,
this program shows that when law schools implement modern teaching



methods, it can benefit not only law students, but also the community
and the law school itself. The authors demonstrate, how to integrate the
street-law program into the law school curriculum and present statistical
data regarding evaluation of the program by law students and pupils from
grammar schools.

What street-law means for students and who are the students that
participate in street-law? These are very interesting questions that are dealt
with in the paper of Tereza Krupova and Lenka Posikova from Faculty
of Law of the Charles University in Prague. They were analyzing the
motivation letters written by students as part of the admission procedure
for their street-law program with the aim of finding out common features,
which characterize the students willing to participate in street-law
program. Even though they conclude that they did not identify any such
feature, there are very interesting patterns they found in the motivation
letters that differentiate the street-law students from their colleagues, in
particular motivation to improve the quality of law-teaching in Czech
high schools instead of just a way to earn credits. Besides this analysis,
the authors also discuss some questions of significant importance for
street-law programs, for example whether it is important for the street-
law students to have any prior teaching experience or what are the
expectations of students who sign up for the street-law program.

The third paper focusing in street-law methodology presents outcomes
of the pilot empirical study of effects of the street-law program on high-
school students. Michal Urban, teaching assistant at the Faculty of Law of
the Charles University in Prague and the head of the street-law program,
summarized his experience and data collected during a whole year street-
law project taking place at a grammar school in Prague with 18 to 19 years
old students. It is interesting that not only their understanding of basic
constitutional institutions, but also their attitudes in the area of law, civic
society and participation significantly developed over that year, which
shows that street-law methodology is effective for development of both
knowledge and values. Since Czech primary and secondary schools are
often criticized for the lack of value education, this outcome suggests that
street-law projects of various designs may be used to address this issue.



It is very symptomatic that the last paper in this volume, written by
Anna Schneiderova from Department of International and European
Law, Faculty of Law, University of Matej Bel in Banska Bystrica, Slovakia,
is focused on legal English as part of the Law School curriculum. The
ongoing European integration, creating platform for many transnational
legal instruments of every-day use, together with economy based
on global trade relation and increasing importance of international
law all clearly show that it is essential for any lawyer today to master
legal English. Learning a foreign language means not only acquiring
knowledge of vocabulary or terminology, but also a number of skills like
speaking, writing or understanding, or with regard to legal English even
more demanding skills like argumentation, drafting, interviewing the
client and others, which cannot happen without use of interactive and
complex teaching methods. Moreover, since English legal terminology is
narrowly linked to English legal system, it is often necessary to teach not
only the language, but the law as well. The paper of Anna Schneiderova
presents several methods combining different learning strategies in order
to address several learning goals at the same time. These methods can be
easily adjusted for achieving other goals and used in any setting, which
makes them very inspirational for every law teacher.

All contributions in this conference proceedings volume have one
very important common feature — their authors focus not only on the
content of the education or the methods, how to best transfer this content
to students, but they also look beyond particularities and try to find some
general patterns and principles in the area of legal education. In order
to do that, one must step back from his or her work and view it from
more distant perspective and in context. Such observations are the most
valuable, because they produce generalizations that apply to any type
educational activity. This book provides these immensely interesting
insights and at the same time inspires readers to reflect their own teaching
from this perspective and look for similar patterns.

Several papers were analyzing data gathered in empirical research
linked to different methods of legal education. This area of research is
becoming moreand more important, since the discourse in the area oflegal



education needs clear scientific data on effectiveness of different methods
of legal education. Every law teacher is able to certain extent evaluate the
outcomes of his or her teaching, but this self-assessment might be biased,
subjective and above-all not evidence-based and thus not as persuasive
as empirical research. Therefore I am very glad that several contributions
in this book show a way how to acquire the empirical data and how to
work with, which might inspire the readers to do some research on legal
education themselves and contribute to further development of deeper
understanding of how different teaching methods work.

The selection of papers gathered in this conference proceedings
volume shows that the conference Complex Law Teaching: Knowledge,
Skills, and Values covered many different topics from many different
angles. But there were perhaps even more important features that cannot
be included in this book, such as atmosphere of friendly respect, vivid
discussions, social events or many other contributions that made the
conference really remarkable and worth remembering. A huge word of
thanks is due to all authors of contributions in this book, which allows
all of us to have this tangible memory of the conference. I hope you will
enjoy reading it!

Maxim Tomoszek

Director of the Centre for Clinical Legal Education
Palacky University in Olomouc, Faculty of Law
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THE STORIES CLINICIANS TELL
(STEFAN H. KRIEGER')

Keywords
Legal clinic; clinical methodology; legal storytelling; effects of legal
clinics; evidence based research; legal education; Carnegie report.

Abstract

In the first part, this paper presents two version of the history of legal
clinic at the Palacky University. The second part of the paper presents
several storiesrelated toresearchin thearea of clinicallegal education. Even
though all clinical teachers intuitively know that clinical methodology
is very effective, there is almost none empirically substantiated evidence
of this, which significantly contrasts with educational research in other
fields. However, this line of research is necessary to base the clinical
methodology on empirical evidence and not on stories.

Introduction

Unbelievably, it's been more than 15 years since I last visited Palacky
during the inaugural year of its Clinic. So, in preparation for today’s talk,
I thought I should go back to my files to refresh my memory of events
a decade-and-a-half ago. As I reviewed those documents, it struck me
how the events of that time were much more complicated than I initially
remembered. In fact, I saw how my retelling of the events reflected in
those papers could be constructed — with appropriate spin — into different
stories — some of which could be dramatically divergent from others.

When we teach our students legal storytelling, we show them how
lawyers can filter out certain details in their cases and focus on others
to craft a compelling narrative for one party or the other. Using this

! Stefan H. Krieger is a Professor of Law and Director of the Center for Applied Legal
Reasoning at the Maurice A. Deane School of Law at Hofstra University.
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approach in describing my Palacky Clinic file, I could tinker with the
evidence in it and craft multiple narratives.

So to begin my presentation at this conference, I thought that instead
of addressing complex law teaching in the abstract, I would start more
concretely — to tackle the subject by sharing with you two very divergent
tales that can be woven about the establishment of the Palacky Clinic.
Perhaps consideration of these stories will help to give us some insights
on the problems faced in addressing the difficult issues raised by complex
law teaching.

So let’s begin this morning’s story hour with my first narrative: I'll
entitle it, Clinical Education Comes to Central Europe: Hofstras and
Palacky’s Partnership in Training Law Students in the Practice of Public
Interest Law. Our narrative begins after the 1989 Velvet Revolution
when Palacky’s rector Josef Jarab sought to establish a law school at the
University to train a new generation of lawyers for practice in a democratic
legal system dedicated to the rule of law. Soon thereafter, Rector Jarab
fortuitously met Hofstra Professor Richard Neumann at a conference in
New York, and a fruitful relationship was created between Hofstra School
of Law and Palacky.

Five years later, the two schools began to explore the development
of a clinical program at Palacky. Seeking funding for the new project,
the schools jointly applied for a Ford Foundation grant to establish
a live-client Housing Rights Clinic, patterned after my own Clinic at
Hofstra. In the United States in the 1960s, Ford had been instrumental in
spearheading efforts to integrate clinical education into mainstream law
school curricula. Now, thirty years later, it was hoped that Ford would
assist the development of clinical education in law schools in the newly
democratized Eastern Bloc.

With the overall goal of helping democracy succeed in the Czech
Republic, the grant application listed four goals: i) to demonstrate
to citizens on the ground in the Czech Republic that concrete actions
using the legal mechanisms of a democratic state could lead to the rule
of law; ii) to train students in the importance and skills of practicing
law in the public interest; iii) to create a model law school clinic, which
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other law schools in the region could emulate to expand the training of
public interest lawyers; and iv) to heighten the legal consciousness of
government officials, present and future.

Ford approved this application, and in early 1996, this ambitious
project began. Pursuant to the grant, Palacky hired an experienced
Olomouc commercial law attorney as clinical teacher to establish the
Clinic. Early in 1996, she visited my Clinic to learn methods of clinical
teaching and observe my students in action handling cases - in the law
office and courts. Returning to Olomouc, this clinician established a
Clinic in fall 1996.

Palacky created alaw office with its own computer with Internet access.
Ten students enrolled in the Clinic and enthusiastically began to work on
a variety of cases — an eviction case by a landlord who wanted to have his
daughter live in the flat; a marital dispute over the right to a flat; a town’s
attempts to evict a tenant. For these cases, students interviewed clients,
drafted memos, and wrote letters to clients and adversaries. Based on her
experiences at Hofstra, the clinician developed creative seminar classes
focused on ethical issues and client relationships. In these seminars,
students also had the opportunity to engage in simulated arguments of
court cases.

In fall, 1996 and then spring, 1997, I visited the Clinic. I was deeply
impressed with the students’ commitment to their clients and their
command of the cases. The clinician was a natural teacher and had a warm
relationship with her students. I had some good meetings with the Dean
and other law school administrators, imbibed slivovitz (your wonderful
plum brandy) with them, and shared my thoughts about the program.

While Ford decided not to refund the program, the work of that
year laid the foundation for the vibrant clinical program now existing at
Palacky under the wonderful leadership of Maxim Tomoszek.

Now let me tell you my second yarn: The Bumpy Road: Unrealistic
Expectations Confront a Newly Democratic Legal System. This story begins
much the same as our first tale - the development of the relationship
between Hofstra and Palacky; the application to Ford and its approval; and
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Palacky’s hiring of a clinician. At this point, however, the two narratives
diverge quite dramatically.

The grant was approved, and in early 1996, the Palacky clinician visited
my Clinic at Hofstra. She enjoyed the seminar component of the class and
supervisory sessions with the students. But she was very frustrated with
the court appearances. My students’ cases were in several courts — lower
state trial courts and federal court. But every time, after the students
prepared for a hearing in court, when we appeared in court, after hours
of waiting, the cases were adjourned to another date. As her stay in the
United States concluded, she stopped going to court hearings questioning
the benefit of all this student preparation with the only payoff being delay.

In fall, 1996, the clinician started the Palacky clinic with ten students
and eventually each two-student team had one client to represent.
When I visited Olomouc in December, 1996, I was very impressed with
the students’ commitment to their clients and the clinician’s talents as
a teacher. I did, however, express two concerns: (1) the law school had
made no attempt to obtain approval for student practice in the courts;
and (2) no referral network had been created for developing a stream
of low-income clients for the Clinic. As to the first issue, the law school
responded that the Czech Bar and Courts were strongly resistant to any
student practice. In regard to the second issue, the clinician said she was
attempting to get more cases referred. All in all, though, as I returned
home, I felt fairly positive about the prospects for the Clinic.

But when I returned in May, 1997, I got a different feeling. Very few
new cases had been taken. In all my meetings with students, they were
still enthusiastic about the first opportunity in the words of one student,
“to feel like a lawyer;” but they were very frustrated with the fact that the
Clinic had so few cases and that they could not argue in court. Many of
the students and the clinician emphatically told me they wanted to be
able to accept cases from any possible client, not just poor people.

While my meetings with the administration five months earlier had
been upbeat, this time around, the mood was cordial but cool. While
I continued to applaud the clinician’s teaching methods and seminar
classes, I expressed dismay at the lack of movement on the issues of
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student practice and the development of referral resources for needy
clients. The administration was adamant that both the Czech Bar and
judiciary were dead set against student practice and that the limitation on
the types of clients which could be accepted by the Clinic only stood in
the way of the development of a vibrant clinical program.

I kept referring to my experiences in America. And the response could
be encapsulated by the comment of one of the participants at the meeting,
“In the Czech Republic, things must be gradual”

I reported to Ford, and the foundation decided to terminate the grant.

550 2 50 2 6 6 ¢

I am not relating these two stories to you because I believe one is
more truthful than the other. Each of them is based on facts reflected in
my notes from 15 years ago. And certainly, as a guest of your wonderful
law school, my intent in telling these two tales is not to cast aspersions
on Palacky nor its administration or faculty, nor for that matter Hofstra,
Ford, or myself.

All of the participants acted in good faith, with the best of intentions
and with great passion. There is no doubt that in that one year, the
students, faculty, and administration of Palacky took great strides in
starting the process of the development of experiential education in the
Czech Republic and that those efforts sowed the seeds for the strong
clinical program that now exists fifteen years later.

But, at least in my opinion, primarily retelling the first story and
disregarding the second has profound consequences. Quite honestly, Ilove
to tell people the first tale. It emotionally makes me feel quite successful
about my work with your law school. But, if we want to be honest about
what actually happened, we can’t ignore the second tale. In fact, that story
has some significant takeaways from which we can learn a great deal:
about the tensions, for example, between the cultural perspectives of
American legal educators and their Czech counterparts; about both the
benefits and limitations of outside influence in the development of law
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schools in newly-democratized countries; and the different roles of skills
training and social justice in experiential education.

As heart-warming as it may be to sit over a couple of drinks and share
the first story with you, nuance is lost. It is only through the messy details
of the second tale that we are able to gain some insights into how we can
improve complex legal education.

Use of Persuasion and Inquiring Modes

Unfortunately, too much of the current literature on experiential legal
education has the attributes of my first tale - moving essays which are not
necessarily grounded in a critical examination of the messy details.

A good example of this storytelling approach to issues in experiential
legal education is the treatment of an empirical study I conducted a
few years ago on the effectiveness of clinical legal education.” In that
study, I compared the legal reasoning strategies used in solving a legal
problem by different groups of students at the University of Chicago Law
School: second-year students who had not enrolled in a clinic; third-year
students who had not taken a clinic; and third-year students who had
been enrolled in a clinical program. When it came to the issue of the
effectiveness of clinical training, my findings were mixed. I found that
— at least in terms of these particular groups - those subjects who had
enrolled in a clinic outpaced their nonclinical parts in identifying client
interests and the next steps to take in the case. But I also discovered that
participation in a clinic may not lead to better proficiency in fact analysis
or identification of relevant rules.

Surprisingly, despite these mixed findings, several of the subsequent
articles which cite this study disregard or downplay the findings that are
negative about clinical education and suggest that my study shows overall
benefits of clinical experience. One article, for example, argues, “The
benefits of moving from the traditional passivity of the Socratic dialogue
to adding experience to doctrinal courses via simulation exercises are

? Krieger, S H The Effect of Clinical Education on Law Student Reasoning: An Empirical
Study, 35 WM. MITcHELL L. REV. 359 (2008).
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myriad. In fact, this hypothesis has been tested empirically”? The authors
then cite the article with a parenthetical stating that the study “conclude|[es]
that students who participated in experiential education activities in
law school were better able to identify some relevant facts in a legal fact
pattern, identify legal rules relevant to a client’s problem, identify client
interests, and consider next steps in a client representation.” Apparently,
because it would undercut their overall argument, the authors say nothing
whatsoever about the more negative findings. In another article touting
the benefits of experiential legal education, the authors cite the study to
recite the same inaccurate list of the purported superior performances by
clinical subjects but then hide the mixed results in footnotes.

Another example in this storytelling genre about experiential legal
education, is a significant - and much heralded - recent report on
American legal education by a major clinical educators association,
Best Practices for Legal Education.* In it, the authors review one-sided,
polemics in support of experiential education. And then concludes the
tale with the bald assertion:

We encourage law schools to follow the lead of other professional
schools and transform their programs of instruction so that the entire
educational experience is focused on providing opportunities to practice
solving problems under supervision in an academic environment. This is
the most effective and efficient way to develop professional competence.

The authors of this report apparently saw no need to consider research
contrary to their preconceived conclusion or even to tone down the
language to recognize that a valid counter-narrative might exist.

The type of storytelling reflected in these articles and Best Practices,
by its very nature, falls into the category of what Robert Condlin calls the
use of persuasion mode. Condlin posits that two types of reasoning are
at the core of an attorney’s work: persuasion mode and learning mode.
In persuasion mode, the lawyer tries to manipulate a situation to achieve

* McElroy, L T, Coughlin, C N Failure is Not an Option: An Essay on What Legal
Educators Can Learn from NASAS Signature Pedagogies to Improve Student Outcome,
75 7. AIr L. & ComM. 503, 509 n. 25 (2010).

* Stuckey R et al, Best Practices For Legal Education: A Vision and a Roadmap (2007).
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a particular goal. A lawyer in persuasion mode tends to act more or less
based on strategic motives. She minimizes any self-analysis, tentativeness,
doubt, or perplexity over the unknowable and grey areas of her cases. In
learning - or what I will call inquiring - mode - the lawyer’s reasoning
is open ended. She follows her curiosity and interest in exploring things
regardless of consequences. A lawyer in inquiring mode is not trying to
accomplish anything except to learn more about a subject.

Obviously, effective attorneys need to use and function well with
both modes of reasoning. In interviewing, counseling, and mediation,
for example, use of the inquiring mode may be crucial to understanding
the complete picture of what has occurred in a dispute or what a party
seeks to obtain in a particular transaction. But in other arenas — such as
trial work or adversarial negotiation, persuasion mode is usually the most
effective means of attaining your client’s goals.

Applying Condlin’s model to our own work on complex legal edu-
cation, it’s clear that storytelling in the persuasion mode can be very
beneficial to those of us who are committed to experiential legal
education. Our field is a relatively new movement. From its inception,
some traditional legal academics have been quite hostile to the notion
that practice-based learning should have had any role in law schools.
In America - and elsewhere in the world - many clinical and skills
teachers have been deprived of comparative compensation with other
law professors, have been denied full participation in governance of
their institutions, and remain in second-class status. Given this context,
it's quite natural that teachers in the field of experiential legal education
have been prone to use persuasion mode. We have a strategic goal: to
persuade our colleagues and institutions of the value of our pedagogy and
to become full-fledged members of the legal academic community. And
to achieve that goal, we sometimes filter out damaging facts and gloss
over doubts and perplexities over the unknowable and gray areas of the
case we are making.

But I believe that for a movement that is now half a century old, it
is high time that we start to refocus our energies from persuasion to
inquiring mode. Obviously, we should not sell ourselves short, especially
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in situations in which others in the legal academy want to shut the door
on our status and pedagogy. But, at least in my opinion, we need to step
back from our storytelling. In inquiring mode, we need to critically
examine our teaching methods, the relative roles of experiential and
other forms of legal instruction, and the impact of our teaching on our
graduates years into practice.

We should explore these issues regardless of the consequences -
even if, for example, we find that other types of pedagogy are beneficial
throughout legal training or that some of our methods and approaches
are simply counterproductive. I believe it’s time for us to abandon our
shibboleths and familiar narratives. We need to engage in the type of
rigorous inquiry that will help us to improve not only our contributions
to context-based learning but also to legal education as a whole.

Four hundred years ago, the influential reformer Jan Amos Komensky
travelled these parts challenging prevailing educational theories and
advocating the use of new teaching methods. In Komensky’s spirit, I hope
that we can also challenge prevailing theories in our field in order to
develop more effective methods for educating our students.

So, for the remainder of this presentation, I'd like to give a critique of
some of the trendy stories in experiential legal education these days and
raise some questions about their validity.

Before I begin, however, I want to make clear; I am not calling for a
total rejection of these narratives. Just as there’s some truth to my first
story today about the Palacky Clinic, there is some validity in the stories
I will be discussing. They have some important points to make. My point,
however, is that the evidence supporting these narratives isn't as clear-cut
as some of those storytellers would like to believe. I believe we should
be willing and eager to explore all the evidence - both pro and con - in
regard to the tales now being told in our field.
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Tale 1: The Practical Apprenticeship Model:
the Vehicle for 21* Century Legal Education

The first story I'd like to address can be entitled, The Practical
Apprenticeship Model: the Vehicle for 21 Century Legal Education.’

This story has been at the forefront of recent efforts for changes in
legal education by many in the American experiential legal education
community. The source of this narrative was the 2007 Carnegie Report on
Legal Education — Educating Lawyers: Preparation for the Profession of
Law.® It has generated numerous favorable articles; an array of conferences
on how best to implement its recommendations; and the creation of law
school committees throughout the United States on Carnegie reform.
Unfortunately, however, very few scholars have sat back and given the
report the critical analysis it requires.

One of the primary recommendations of the report is increased
emphasis on what it calls the “practical apprenticeship.” Attempting to
adapt the traditional legal apprenticeship model to present-day legal
education, the Report calls for studying the performance of experts to
distil and simplify their techniques. These are the expert’s toolkit. Then
based on those techniques, we should teach students “scaffolds” for
practice: “the rules, protocols, and organizing metaphors for approaching
situations or problems””

A scaffold could be, for example, a particular interviewing procedure,
a protocol for problem solving, a technique for negotiating a deal,
or a method for drafting a contract. In the Carnegie model, increased
competence comes as a student gradually accumulates a “toolkit of well-
founded procedures” in different areas of legal practice. Within this
performance framework, “the prime learning task of the novice in law
is to achieve a basic acquaintance with the common techniques of the
lawyer’s craft”

> For a full discussion of the issues raised in this section, see Krieger, S H & Martinez,
S Performance Isnt Everything: The Importance of Conceptual Competence in
Outcome Assessment of Experiential Learning, 19 CLINICAL L. REv. 251 (2012).

¢ Sullivan, W M et al., Educating Lawyers: Preparation for the Profession of Law 5-6
(Jossey-Bass 2007) [the Carnegie Report].
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According to Carnegie, then, the primary focus of experiential
education should be on performance: repeated experiences in which
students use expert techniques. In this approach, student reasoning
takes a backseat to learning expert techniques. In fact, Carnegie argues
that reasoning and attention to context by novice learners is unhelpful;
instead, it posits that students should be taught to “recognize certain well-
defined elements of the situation and apply precise and formal rules to
these elements, regardless of what else is happening”

Carnegie’s story may at first glance seem very enticing to those of us
who are committed to context-based learning. In fact, it has been wildly
acclaimed by many in the American clinical community. The crucial
problem underlying Carnegie’s focus on performance, however, is that it
does not rest on a sound theoretical or empirical foundation.

i. Critique of Dreyfus

Carnegie’s theory of expert training is based entirely on the work
of two brothers, Hubert and Stuart Dreyfus, educated respectively as a
philosopher and an engineer. The Dreyfus brothers posit that expertise is
simply a matter of pattern recognition.

They argue, for example, that we are able to ride bikes because of prior
experiences operating them, not because we are engaging in some kind of
cognitive process. As they observe, “No detached choice or deliberation
occurs. It just happens, apparently because the proficient performer has
experienced similar situations in the past and memories of them trigger
plans similar to those that worked in the past and anticipation of events
similar to those that occurred” They argue, “Normally, experts don’t solve
problems and don’t make decisions; they do what normally works”

With this theoretical outlook, the Dreyfuses assert that acquisition of
this kind of expert intuition requires the novice to learn protocols and
strategies for identifying the facts and features of a particular situation and
performing in response to these facts. They assert that novices progress
through different stages of accumulated experience. These stages of
development, the Dreyfuses claim, reflect an evolution from the abstract
toward the concrete, “from ... following abstract rules, to involved
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skilled behavior based on accumulation of concrete experiences and the
unconscious recognition of new situations similar to whole remembered
ones.” In the Dreyfuses’ own words, as students become experts, they act
“arationally” In other words, expert performance is essentially mindless.
Accordingly, under the Dreyfus approach, expertise is not reflected as
much in cognitive competencies as in mindless performances responding
to perceived situations.

Consistent with Dreyfus, Carnegie envisions that students should
first learn rules, strategies, methods, and protocols to enable them to
recognize patterns and perform in particular situations. Following
Dreyfus, the report contends that after numerous experiences, students
progress through stages and acquire expertise. As they develop expertise,
they stop relying on abstract rules and instead respond unconsciously
to new situations by perceiving similarities to whole remembered past
experiences. From this perspective, a student’s action, rather than her
reasoning process, has paramount importance.

ii. Cognitive science critique of Dreyfus

Cognitive science research challenges the Dreyfus expertise theory
and suggests a much different approach to the training for expertise. Most
cognitive scientists do recognize the role that pattern recognition plays
in expert performance. Nonetheless, they reject the notion that intuitive
pattern recognition alone is determinative of expert performance.

In fact, the Dreyfus theory conflicts with a number of empirical
findings on expert decision making. First, contrary to the Dreyfus
theory, studies show that in many domains requiring complex problem
solving, expertise does not produce a decrease in abstract thought and
a concurrent increase in concrete thinking. Indeed, in these domains,
experts have been found to analyse problems at a deeper, more abstract
level than non-experts.

Second, the existence of progressive stages in expert development
is not supported by the evidence. The Dreyfus theory suggests that the
more experience individuals have in a particular area, the more intuition
they acquire, and the more expertise they gain. Studies have shown,
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however, that those individuals with extensive experience in a field do
not necessarily perform better than people with less training. In fact, the
number of years of experience in a field is a poor predictor of attained
performance. Many of us know lawyers who have practiced for decades
who simply have not developed expertise in a field.

Finally, neuroscience evidence does not support the notion of similarity
recognition in complex problem solving. This research demonstrates that
complex decision making entails a rich connection of different neural
subsystems (explicit and implicit) and an interplay between them.

In contrast to the Dreyfus pattern recognition theory, cognitive
scientists contend that, in fact, experts do use particular cognitive
processes in their decision making. These processes are not always
conscious and deliberate. Rather, they reflect the interaction between
implicit and explicit knowledge. Complex decision making entails both
unconscious abstract representations that experts have acquired through
experience and explicit representations — their knowledge of the domain
— which are conscious and can be verbalized. Especially in domains like
law and medicine, in which complex knowledge systems and symbolic
representations play an integral role, more is involved in making decisions
than mere pattern recognition of previous similar situations.

For example, although a physician may not be aware of all the cognitive
processes involved, when she evaluates a patient, she is conscious of the
patient’s characterization of his symptoms, her own diagnosis of the
problem, and her requests for tests. By overlooking the complex and rich
interaction between implicit and explicit knowledge, the Dreyfus model
fails to explain skills that are not just routines but instead involve complex
tasks, such as finding solutions to problems.

Unlike driving a car or riding a bike, handling a legal problem in
practice requires more than intuition based on pattern recognition.
Lawyers must juggle, for example, the substantive legal doctrine, the
procedural context, the particular facts of the situation, the clients
needs, and the cultural and social context. The Dreyfus theory simply
does not address the kinds of complex decision making required in most
lawyering. Lawyers make decisions at a much more complex conceptual
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level than just recognizing patterns, and real expertise is associated with
this higher level.

Several researchers in the field of medical education have concluded
that the Dreyfus model is just too simple to account for the complex
pattern of phenomena linked to expert medical intuition. So too should
we reach the same conclusion in regard to the practice of law. These
insights from cognitive science suggest that expert lawyers need more
than a toolkit of simple rules, protocols, and strategies to facilitate pattern
recognition. They need to acquire cognitive processes that help them
organize and juggle the abundance of information pertinent to a case.

For client interviewing, for example, students need to learn more
than general scaffolds for developing rapport, gathering information,
and probing memory. They need to develop the abilities to identify basic
doctrinal issues raised by a client’s problem; to consider the interplay
between different procedural, substantive, and ethical issues raised in
the interview; and to understand the difference between routine issues
in a particular area and more difficult ones that require consultation with
more experienced practitioners.

Yet the Carnegie story largely ignores these and other essential
cognitive processes. As a result, experiential education based on that
narrative may not provide students with the rich experiences necessary
to develop as true experts in practice.

Tale 2: The Enchanted Standardized Client

The second story which has gained quite a following in experiential
education circles is what I call The Enchanted Standardized Client.
According to this narrative, experiential educators should use
standardized client simulations to evaluate lawyer performance.”

The American Best Practices for Legal Education report, for example,
glowingly tells the story of an experiment using standardized clients at
Glasgow Graduate School of Law in 2006 to assess student communication

7 Forafull discussion of the issues raised in this section, see Krieger, S H & Martinez, S
Performance Isn’t Everything: The Importance of Conceptual Competence in Outcome
Assessment of Experiential Learning, 19 CLINICAL L. REv. 251 (2012).
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skills in interviewing. In this experiment, instructors used eight explicit
criteria to evaluate student proficiency in interviewing:
i. Were the greeting and introduction appropriate?
ii. Did the lawyer listen to the client?
iii. Did the lawyer use a helpful approach to questioning?
iv. Did the lawyer accurately summarize the client’s situation?
v. Did the client understand what the lawyer was saying?
vi. Did the client feel comfortable with the lawyer?
vii. Would the client feel comfortable having the lawyer deal with her
situation?

viii. Would the client come back to this lawyer if she had a new legal

problem?

For each of these eight elements, proficiency is assessed on a highly
specific scale and given a score between 1 and 5. Although such an
approach is touted as a straight-forward method for assessing student
learning, the standardized client story, like the Carnegie tale, has very
little empirical basis. Advocates for this approach point to the use of
standardized patients in medical education, but ignore the fact that very
little study of that method has been conducted in the health sciences field.

One major study in the medical field, however, suggests that in
assessing clinical ability, reasoning ability may be at least as important,
if not more important, than performance.® In this study, researchers
examined the relationship between patient complaints to medical
regulatory authorities about the nature of their physician’s care and the
physician’s previous performance on the Canadian medical licensing
exam. The research sample included all physicians — over 3,000 doctors
— who took the licensing exam between 1993 and 1996 and were licensed
to practice in Ontario and/or Quebec.

Researchers then compiled data on all complaints filed with provincial
regulatory authorities between 1993 and 2005 which were investigated
and found to be valid. For each physician, they determined complaint

& Tamblyn, R Physician Scores on a National Clinical Skills Examination as Predictors
of Complaints to Medical Regulatory Authorities, 298 ]J. AM. MED. ASS'N 993
(2007).
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rates, derived by dividing the number of valid complaints by years of
practice time, for two different types of complaints, those concerning
communication issues and those concerning quality of care. Finally,
the researchers compared the two different complaint rates with each
physician’s performance on the various components of the licensing
exam.

One part of the licensing exam assessed medical knowledge using
approximately 450 multiple-choice questions about different areas of
medicine. A second component assessed clinical decision-making skills
using write-in or menu-selection response formats on 36 to 40 clinical
problems concerning critical aspects of diagnosis or management.
Grades on these problems were not based on a single correct answer
but on the relative quality of the responses regarding critical decisions
in situations in which errors could affect the patient outcome. The final
part was a performance-based standardized patient examination which
asked candidates to interact with simulated patients for five to ten
minutes. Trained physician-observers assessed candidates in a number
of areas, including data collection (e.g. medical history and physical
examination) and communication skills (e.g., whether the test-taker used
condescending, offensive, or judgmental behaviors or ignored patient
responses).

After examining the data, researchers found that the best predictor
of quality-of-care complaints was the licensing exam’s clinical decision-
making component, which focused on the cognitive ability of candidates
to solve problems. The better the test-taker’s score on that part of the exam,
the lower the complaint rate for that physician. Although high scores on
the communications component of the performance exam were not as
good a predictor of low quality-of-care complaint rates, researchers also
found a statistically significant inverse correlation between that measure
and such rates. In regard to communication complaints, researchers
found that scores on both the communication part of the performance
exam and on the clinical decision-making exam served at nearly the same
level, as predictors of communication complaint rates.
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Finally, researchers surprisingly found a statistically significant
inverse relationship between overall complaint rates and scores on the
multiple-choice test.

Now, I certainly am not describing this study to you so that you can
return to your law schools and report that the introductory speaker
at a conference on complex legal education called for increased use of
multiple-choice tests. In fact, the study seems to suggest that we should be
focusing on teaching students how to problem solve and make decisions
in practice more than regurgitate information.

The primary reason I have discussed this research is to raise questions
about the effectiveness of the use of standardized-clients to assess student
development. The appeal to teachers of a checklist approach to assessment
is not insignificant. This kind of method is relatively straightforward
and unambiguous in its application, with clear goals and clear criteria
for evaluation. Students are also likely to embrace performance-based
assessment. They will be graded favorably if they simply select and apply
the proper tool from their toolkit of lawyering techniques.

But in its straightforwardness, the standardized-client approach
may detract us from focusing on more significant competencies for
long-term practice, such as clinical reasoning. This medical study, then,
raises significant questions about faddish narratives such as the use of
standardized client assessment which are enticing in their simplicity, but
which have little empirical support.

As Geoft Norman, a researcher on medical education observes, “I fear
that in a few years the outcomes movement too will emerge as one more
educational fad, whose major impact was on committee hours reported
by academics. This would be unfortunate. The goal of achieving some
kind of uniformity is laudable, but the means to the end appears too
simplistic to be successful”
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Tale 3: The Gospel of Teaching to Learning Styles

The final narrative that pervades some quarters of experiential
education is The Gospel of Teaching to Learning Styles. For many years
now, skills instructors in the States - especially clinicians and legal writing
teachers — have enthusiastically preached this gospel.

According to the tale, there are at least five learning styles: (1) verbal;
(2) visual; (3) oral; (4) aural; and (5) tactile. Different learners process
information most efficiently through different methods: verbal learners
- through writing and reading written texts; visual learners — through
pictures, diagrams, and other visual formats; oral - through verbal
discourse; aural - through listening; and tactile — through doing.

The preachers of this gospel acknowledge right up front that students
generally rely to a greater or lesser degree on most, if not all five, methods.
But they go one step farther: according to their story, instruction - to
some extent — should be tailored to a student’s learning style. Individual
learning styles should be assessed, and instruction should be focused on
that style.

The Best Practices Report recommends, for example, that law schools
create faculty-supervised learning centers to provide academic support
for students. These centers, the Report contends, would assist all learners
as individuals to make demonstrable progress at their own pace taking
their learning styles into account without stigma. And the literature is
replete with exhortations such as this one from a clinical teacher at a
prominent clinical program, “[R]eaching a learner through his or her
preferred learning mode can have a substantial positive effect on learning
efficiency and outcomes for that student. When designing an effective
learning-friendly classroom community, professors can draw upon these
understandings of preferred learning modes.”

Unfortunately, however, the preachers of the Learning Style Gospel
have not taken a hard look at the recent empirical evidence about tailoring
instruction to learning styles. In fact, that evidence, calls into question the
accuracy of this story. A recent article in the journal Medical Education
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reviewed the extensive literature on learning styles and concluded,
“[A] thoughtful review of the data provides no support for style-based
instruction. Research has shown that people, when asked, will volunteer
preferences about their preferred mode of taking in new information and
studying. Such preferences, however, do not demonstrate that assessing
a student’s learning style would be helpful in assessing the most effective
mode of instruction for that student.

The authors of that Medical Education article observe that the only
research design that would support style-based teaching would require
the evaluation of the outcomes from different instruction using different
modes of instruction. Specifically, an appropriately-designed study would
require that subjects be divided into two different groups (for example,
visual and verbal) based on a learning styles test; the subjects would be
randomly assigned to instruction in the different modes so that one-half
of each group would receive the right mode of instruction and half would
receive the wrong mode; and all the subjects would then be given a test
for assessment.

These researchers found that only a relatively few studies used
this methodology, and most of them that did showed no correlation
between the subject’s performance on the assessment test and a subject’s
instruction in her preferred learning mode. The authors conclude,
“[T]here presently is no empirical justification for tailoring instruction to
students’ supposedly different learning styles. Educators should instead
focus on the most effective and coherent ways to present particular
bodies of content.”

So here with the Gospel of Learning Styles we have another popular
story in the experiential education library that — under close inspection -
isn't quite as significant as its narrators try to make it.

Again, I want to be clear that I'm not contending that there is no
such thing as different learning styles or that, when possible, a teacher
should try to use different modes of instruction. In fact, the researchers
who have conducted these critical reviews of learning style literature

° Rohrer, D, Pashler, H Learning Styles: Where’s the Evidence, 46 MED. Epuc. 630
(2012).
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uniformly suggest that different modes can be helpful if the content
taught can effectively be taught with that approach. My only point is
that before we get on the tailored-learning style bandwagon, we need to
seriously consider the validity of the research underlying that narrative.
Before law schools expend substantial funds on learning centers focused
on individual learning styles or instructors use their limited course time
to testing of individual learning style, we need some critical inquiry of
the subject.

Where do we go from here?

These three stories — The Practical Apprenticeship Model: the Vehicle
for 21* Century Legal Education, the Enchanted Standardized Client,
and Learning Style Gospel are just three of the popular narratives that
dominate many discussions in the field of experiential education.

Unfortunately, there are other similar stories. In classic persuasion
mode, these tales are used to validate our pedagogy and approaches to
legal education. But, for the most part, they are not the subject to critical
inquiry or discussion. These narratives may have some validity, but most
scholars in the field have shied away from approaching them with the
lenses of inquiring mode.

So how do we do that? I'd like to spend the remainder of my presen-
tation describing some proposals on how we can use inquiring mode to
approach Complex Legal Education - Knowledge, Skills, and Values.

First, I suggest that we need to subject our pedagogy and teaching
models to evidence-based scrutiny. Unlike researchers in other fields
such as medical education, scholars in legal education have substituted
empirical examination of their work with arguments and theories based
on the authors’ own experience in the classroom. Perhaps, it’s in our
DNA. As lawyers, most of us would rather argue positions rather than
openly explore issues. We don't have the scientific bent of physicians.

Most scholarship on complex legal education has been no different. In
large part, it is based solely on anecdotal experiences in the classroom or
clinic or on informal surveys of students in skills courses. Nice stories; but
too little critical inquiry. The purportedly momentous Carnegie Report
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on American legal education, for instance, based most of its assertions
about the role of clinical education in law schools on an informal
survey of clinical programs at several different law schools. In selecting
these schools and analyzing the data, the authors of the report used no
methodological controls. Accordingly, they have provided us with no
basis for assessing the validity of their findings.

Skills teachers, myself included, are quite gratified by the positive
feedback we receive from our students who consistently repeat the
mantra, “Your course is one of the only classes in law school where I did

1”

something practical!” But such acknowledgements or student satisfaction
surveys, such as the American Law School Survey of Student Engagement
(“LASSSE”), are not a substitute for a hard look at teaching methods. They
simply don’t tell us whether our pedagogy - in the long run - will transfer
into effective representation of clients in practice.

What I believe we need to do is approach our research in an inquiring
mode with an open mind, not to “prove” a particular theory or validate
a pet method for training students. Rather, we should attempt to learn as
much as possible about the subject to develop inferences and explanations
about it.

A whole array of subjects in the area of complex legal education are
out there that are ripe for empirical study: a) the relative effectiveness of
different instruction models - live-client clinics; simulation courses; and
externships - in training students in particular skills; b) the impact of
different modes of instruction - large-group lectures seminars role plays
- on development of specific skills; ¢) the effectiveness of computer-based
learning in complex legal instruction; d) the efficacy of early lawyering
skills courses in laying a foundation for later skills training; e) the
effectiveness of different methods of outcome assessment for evaluating
student performance; and f) the long-term impact of clinic courses on
attorneys in practice. And there are many other issues I am sure you can
identify. I suggest that throughout this conference, we consider issues
which we can empirically test.

Now I can read the thought bubbles over your heads responding to
this proposal: “It's impossible to test with any accuracy most, if not all
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of the issues you've identified. Complex legal education is simply too
complex to subject to empirical scrutiny” While this concern is quite
legitimate, I don't think that it undermines - in any significant way - the
benefits of such inquiry. No, we are not going to be able to run the kinds
of large subject quantitative study used in some medical research. But we
can use the rigorous methods developed for small sample size qualitative
research that can start to give us some insights into the questions we wish
to study.

We can design such valid research by: i) the crafting of concrete and
narrow hypotheses; ii) the development - even with small sample sizes -
of selection criteria for subjects which attempt to eliminate bias; iii) the
use of a methodology, such as video recording or document capturing
software, which assures the collection of the full array of data; and iv) the
development of valid and reliable rules - explicit coding protocols - for
measurement of the data collected.

Moreover, the validity of this type of research can be enhanced by
replication and sharing of data. The methods of qualitative empirical study
require transparency in the research process. Researchers disclose all the
steps of their studies: hypothesis generation; subject selection criteria;
methodology; and measurement protocols. And after they publish their
studies, they post their data on websites accessible to other researchers.
In this way, other scholars have the ability to review and critique the
research methods and to conduct their own analysis of the data. They
also have the ability to tweak the methodology and attempt to replicate
the study. Research, then, becomes a social enterprise, in which multiple
researchers are not just telling their discrete stories about a subject but
building on the work of others.

Second, I propose that we collaborate much more extensively with
colleagues in other disciplines who are exploring similar complex
educational issues. Researchers, especially in the area of health sciences,
have been studying issues of professional education for decades. We are
far behind them, and we can learn a lot from them. I could not have done
my own empirical and theoretical research on student legal reasoning
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without the significant assistance of faculty members at Columbia
Medical School’s Department of Biomedical Informatics.

A few years ago, after I published a piece on the role of domain
knowledge in teaching legal problem solving, a law professor at another
school was highly critical of my conclusions. I suggested that we develop
a study together to test our divergent hypotheses. He declined my offer
candidly telling me that empirical research is simply just too time-
consuming. While such research may be very labor intensive, at least in
my opinion, it's not an adequate excuse for rejecting empirical scrutiny
of our work.

By working with researchers in other fields, some of the labor intensive
aspects of empirical research can be alleviated. They can help us frame
hypotheses and develop research methodologies. Many of the issues we
are now tackling have been the subject of research in other fields. These
studies can be used to frame our own research. For example, medical
educators have conducted numerous studies of the issue of the use of
simulated versus actual patients in clinical instruction. And the issue
of learning transfer — using a concept learned in one context to solve a
problem in a different context — is now a very hot topic for research in a
number of areas of educational psychology. With necessary revisions, we
can attempt to replicate this research.

Researchers in other disciplines can also train us in the methodology
of qualitative empirical research. The Columbia faculty, for example,
have helped train my own research assistants in the use of the think
aloud protocol for interviewing law school subjects in my studies on
legal reasoning. And in a study which I am currently conducting with
a colleague on the different reasoning strategies of students using print
versus electronic media, a colleague in Hofstra’s Sociology Department
is assisting us in using advanced statistical software to analyze the data.

Additionally, colleagues in other fields can give us a deeper
understanding of the theories and approaches in other disciplines than
we can gather from reading one or two articles. 'm the first to admit that
empirical research is not the be all and end all of critical inquiry of our

field.
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Serious study of the relevant theoretical literature in other fields
can also be quite productive. Far too often, however, legal scholars will
discover a particular social, psychological, or educational theory and latch
onto it without a full grasp of the place of that theory in the discipline
or critiques of its validity and present it as accepted dogma. Apparently,
that is what happened with the Carnegie Report in which the authors
focused solely on the Dreyfus theory of expertise without considering the
contradictory evidence and theories in the cognitive science literature.
Researchers in other disciplines can provide us a more nuanced grasp
of the present state of thinking in those fields and introduce us to all the
important literature on a subject.

In a similar vein, colleagues in other fields can help us to tamp down
our tendency to slide into persuasive mode. Several times in reviewing
drafts of my articles describing my empirical studies, my colleagues at
Columbia have cautioned that my data do not fully support some of my
extravagant conclusions. They have helped me to understand that any
one study is only one piece of the puzzle, and that other research - by me
and others - will over time provide a fuller picture.

Finally, I propose that we reach out to other colleagues in our law
schools - especially those who are critical or skeptical of experiential
education - to collaborate on studies of effective pedagogy. Even after
all the decades in which clinical and skills teaching has been part of the
curriculum, there is still a divide between “them” and “us” In my own
experience, I have seen that phenomenon even in schools that have a
strong tradition of skills education. And it's not just the nonclinical
teachers who have this superiority complex that their teaching is deeper
and more significant. Often clinicians will confide among themselves that
students are getting their only real training in clinics.

At least in my opinion, if legal education is going to improve
significantly, our studies of teaching methods and pedagogy should not be
limited to assessing experiential education. We need to explore the entire
enterprise of legal education. As the Canadian study of performance in
practice suggests, there are benefits in complex professional education
from both traditional doctrinal study and clinical fieldwork. And it may
not be as simple as the Carnegie Report suggests, as having a first year
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devoted to study of basic legal reasoning and final years devoted primarily
to skills training.

We need to persuade our colleagues to work with us to develop
studies to test the relative effectiveness of different teaching methods and
approaches. Both groups need to recognize that arguments in persuasive
mode about the relative benefits of different teaching methods are not
going to resolve the matter. And both need to approach this research
with open minds willing to accept results that are counter to their present
positions.

Conclusion

After all this criticism of the scholarship on complex legal education,
some of you may be wondering whether I am going to conclude this
presentation questioning the merits of my more than three decades as a
clinical teacher.

But that is far from the case.

While I might not have substantial empirical support for my beliefs, I
do feel that clinical education has had significant benefits for my students
and thousands of others over the past half a century. I acknowledge that
much of this feeling is based primarily on stories, but when I talk to
graduates twenty or thirty years out of law school and hear tales of the
value of clinics on them even today, I know we had some real effect.

But, at the same time, I am worried that we will complacently continue
- much like our nonclinical colleagues - to rely on stories to support our
work rather than critical inquiry.

I certainly understand the risks of our questioning the effectiveness
of our teaching methods. While experiential legal educators have come a
long way, at a vast majority of schools, our status is still less secure than
doctrinal faculty. If we follow the path I suggest, we may be giving our
critics ammunition to use against us.

But if our goal is to improve our teaching, better train our students,
and provide quality representation for clients, I, for one, believe the risk is
worth it. We need to show our critics that we are confident enough in our
pedagogy that we won't shy away from rigorously assessing it.
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When I look at the alternative stories of the establishment of the
Palacky Clinic, I have to say I like the second one much better. It is not
a heroic tale. It highlights the limitations of both the faculties at Hofstra
and Palacky. But in so doing, it helps us — so much better than the first
narrative — to explore what we can learn about the establishment of
clinical education in newly-developed democracies and the nature of
experiential education. In fact, given the present success of the Palacky
Clinic, that story may be a good lesson for us about the need for slow,
grassroot development of clinics rather than close direction by experts
from abroad.

I hope that throughout this conference, we do share our stories of
our successes in our field. But I also hope that we do not shy away from
identifying our failures, problems, and doubts.

Most importantly, I hope we can consider ways of collaborating in the
future to reflect critically on the important issues now facing complex
legal education.
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Abstract

Clients attending a law clinic with their legal issue generally feel that
their legal issue is the biggest legal issue we as clinicians will ever take
on. It is therefore understandable that emotions could well get the better
of the clients. Students and practitioners need to develop strategies to
deal with emotional clients. In this paper the techniques to be used by
Teesside University will be identified and clearly show how Clinical Legal
Education is not just about Law Students, but how it can encompass the
wider academic school and university when assisting students in dealing
with the effect of emotions in a professional and sensitive manner to
provide the best possible service. It will further be identified that the
learning and teaching strategy entitled ‘Experiential Emotive Learning’
involving ‘Standardised Client Actors’ and Counselling opportunities can
assist in the student advisers development beyond the Clinic walls. This
model can be utilised in all Law clinics across the world and introduces
the concept as ‘Best Practice’ in Legal Education.

Background
As with most clinics, there is an expectation that students are fully
averse to dealing with clients and their emotions linked to their legal

10 Andrew Perriman is a Lecturer in Law at the Teesside University, UK;
a.perriman@tees.ac.uk.
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issue. However without appropriate training, there is little understanding
of the concept of dealing with the emotional problems of clients, as
mostly, students typically take on the challenges of the legal issue. After
all, this is what their training/studies effectively teaches them to do and
additionally the purpose of a Law Clinic.

Law teaching has traditionally taught its students to ‘think like
lawyers!, and as such important emphasis is placed on logic, but to
the detriment of other factors including facts or law and as such the
importance of empathy becomes watered down as a result. Whilst it is
important to engage students and encourage them to be empathic there
is also an importance that the student advisers understand the rationale
behind the concept of understanding how empathy can assist them in
providing the best possible service to their clients. This paper intends
to examine a practice developed at Teesside Law Clinic to identify how
student advisers can better engage with their clients through the use of
an Experiential Emotive Learning Strategy (EELS) to assist them in
understanding the need for empathy and more importantly understanding
themselves as potential lawyers.

Training and Implementation of Techniques for Student Advisers
Student advisers are taught in the initial stages through Problem
Based Learning (PBL). PBL is based upon a ‘pack’ of approaches to
teaching which encompass a hybrid of strategies and in some cases are
innovative in their style. PBL is akin to the work that student advisers
carry out in a clinical environment with their clients, as students are
effectively engaging in complex and challenging legal problems and
collaboratively working towards a solution or resolution. Initially PBL
developed in medical teaching', but now has roots in a number of

1 See Llewellyn, K The Bramble Bush: On Our Law and Its Study. New York: Oceana
Publications, 1960, p. 101.

12 Initially thought to have been developed at McMaster University Medical School,
Ontario over 30 years ago.
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undergraduate and postgraduate programs. In Law, the concept has been
developed and furthered, as outlined by Cruickshank D (1996)".

The Experiential Emotive Learning Strategy (EELS) has been
developed to assist student advisers in dealing with emotive issues during
their time in the Law Clinic and their dealings with clients.

There are four elements to the strategy:

1. Student advisers are given basic details of the scenario/problem

a week in advance and asked to consider the legal problem, and
additionally asked to identify potential emotive issues of the
clients.

2. Student advisers are then advised/taught empathetic approaches
to adopt with clients in each of the areas identified as an emotive
issue.

3. Student advisers are then involved in a role play interview with
actor clients.

4. Student advisers are then debriefed.

Each element of the strategy expanded, identifies the intricacies
of the teaching method adopted and demonstrates the practise. Firstly
the scenario is a legal issue in which the student advisers are asked to
research the law to identify potential strengths and weaknesses of a case.
The information is provided as if an initial enquiry has been made by
the client™. An additional simple questionnaire is attached to the initial
enquiry (see appendix 1). This outlines what the students expectations are
of the client. As this is a teaching environment, the relevance of whether
the answers given are right or wrong is irrelevant; it is purely to provide
their views on the potential emotions they may face with the clients based
on the initial enquiry.

1 Cruickshank, D ‘Problem-based learning in legal education’ in Webb, ], Maughan, C
(eds) Teaching lawyers’ skills London: Butterworths, 1996

" The model adopted at Teesside Law Clinic, is that where clients must book
appointments in advance, thereby giving the students the opportunity to do
background research prior to the interview. There are no provisions for walk-in
clients at present.
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The second element involves a discussion in a group setting with
the assistance of a psychology Lecturer/specialist to provide advice
and guidance on responses and appropriate techniques in interview to
maximise the student’s potential in understanding their clients’ needs
and expectations. Empathic responses are also discussed and identified
to allow the students to better manage the interview process. It must be
borne in mind that the overriding objective of the Law Clinic is that of
providing advice based upon the facts of the case and the information
obtained through interview, but respectfully empathy must be observed
and managed and whether it is viewed by some academics and lawyers
as a good thing or a bad thing is open for debate, however as Martha
Nussbaum identifies:

“..Empathy by itself ... is ethically neutral. A good sadist or torturer
has to be highly empathetic, to understand what would cause his or her
victim maximal pain. Nor, I believe, is empathy always necessary for
compassion: we can have compassion for the sufferings of non-human
animals without being able to put ourselves inside their minds...”"”

This rationale identified by Nussbaum can certainly be put into
context with Criminal Injuries Compensation Authority Appeals'.
The victim of the crime essentially relives their ordeal and relays their
ordeal to law students when seeking advice and guidance on appealing a
decision made by the Authority. This could certainly lead to elements of
vicarious trauma where no matter how empathic you are towards your
client, it could still cause students stress and anxiety and some may even
take the problem on as their own if the coping mechanisms do not exist
and the strategies for coping do not exist.

Invariably the teaching of law students in a law clinic is arguably
different from that of teaching law in the traditional sense on
undergraduate programs. Where we identify that the aim is to get students
to start thinking like lawyers in the early stages of their academia, some
might argue that we are attempting to produce unemotional thinkers and

5 Nussbaum, M Reply to Amnon Reichman, 56 J. Leg. Educ. 320, 325 (2006).

16 Relevant in UK, at Teesside Law Clinic, students take cases on from Victim Support
at the appeal stage.
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analytical hounds, as noted by the authors of the Carnegie Report where
the report identified that:

“..in their all-consuming first year, students are told to repeatedly
focus on the procedural and formal aspects of legal reasoning, its ‘hard’
edge, with the ‘soft’ sides of law, especially moral concerns or compassion
for clients and concerns for substantive justice, either tacitly or explicitly
pushed to the side lines...”"’

We are now trying to introduce that soft side into the workings of a
Law Clinic. There is nothing wrong per se with the traditional methods of
teaching law as this type of teaching strategy is justifiable on pedagogical
grounds, but the ability to turn a students focus to understand and
entrench the soft side of the law is a skill to be developed in itself. In fact
a study by Bell and Richard identified that 76.5% of lawyers (sampled)
compared to only 47.5% of the general population (sampled) preferred
thinking (hard) over feeling (soft)*, so the ability to assist students with
their empathic side could effectively help when dealing with non-lawyers
(clients).

The third element is then effectively putting into practice the
methods taught. Both legal skills (hard) and empathic skills (soft) are
utilised to effectively communicate with the client to ensure that the
interview encapsulates the hard facts of the case and the social justice
element associated with the feelings of the client. To do this Teesside
Law Clinic uses a model that has been devised and adopted in other
Clinics. Northumbria University, for example, uses this methodology and
teaching strategy, incorporating ‘standardised clients’ into the teaching
and interview practices.

The Client Actors used are fully briefed on the legal issue they intend
to act out for the student advisors. The Client actors are also briefed
on relevant and potential emotions they are required to portray in the

17 Sullivan, W M et al., Educating Lawyers: Preparation for the Profession of Law 5-6 at
page 141 (Jossey-Bass 2007) [the Carnegie Report].

'8 Bell, S J, Richard, L R Anatomy of a Lawyer: Personality and Long-Term Career
Satisfaction, in Full Disclosure: Do You Really Want to Be a Lawyer? 149, 152 (Bell,
SJed., 2d ed., ABA 1992).
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interview. The student advisers then conduct the interview and are
effectively asked to deal with the emotions in an empathic manner using
the group discussion identified earlier and the advice and guidance from
Psychologists and lecturers. The interview is observed as a live stream by
the other student advisers and notes are taken.

At the end of the interview, the fourth element is completed. This leads
on to the debrief sessions both as a group discussion and involving the
Client Actors to show and integrate normalisation of the issues within a
lawyers role. As a result the students should be in a position to understand
and research the legal issue and also be in a position to provide persuasive
argument to the case as a result of their empathic understanding of the
client. This then sets the grounding for the model adopted in providing
the written advice.

The danger of this type of strategy is the presumption that the students
are happy with just the training and debriefing. But to prevent long term
detrimental effects and the possible onset of vicarious trauma, the students
are offered on-going support from Student Mentors and the Counselling
Service provided by Student Services within the University. The student
advisers are able to utilise this service at any point throughout the period
they engage with the Law Clinic. The service is confidential and free to
use for the Law Clinic Students. Therefore a support network is in place
on an on-going basis as and when the students feel the need to engage
with it. In addition to this, the Client Actors used in the role play exercise
are actually the student mentors who provide the support service and as
such, due to their involvement, have a better understanding of the issues
that could potentially arise and the trauma or stress that could be suffered
by the Student Advisers.
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The model for written advice utilised in EEL

Most Lawyers may not have an understanding or even a care about
the psychological aspects of the law when it comes to the ability to
interview, gather evidence and produce advice. However Egan’s ‘Skilled
Helper’ model" can certainly be mapped into a Law Clinic and adapted

to provide a basis for the work student advisors will carry out.

Egan’s model:

STAGE 1

Current Scenario

la - The story
(What’s going on?)

R

1b - Blind spots
(What's really
going on?)

i

Ic — Leverage
(Focussing/
prioritising)

STAGE 2

Preferred Scenario

2a — Possibilities
(Ideally ,what do I
want instead?)

R

2b - Change
Agenda (SMART
goals)

R

2¢ - Commitment
(Check goals are
right)

STAGE 3

Action Strategies

3a - Possible
actions (How many
ways are there?)

B

3b - Best fit
strategies (What
will work for me?)

=

3c — Plan (What
next and when?)

Action Leading to Valued Outcomes

' Egan, G The Skilled Helper - a problem management approach to helping. Brooks

Cole, 6™ ed., 1998.
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Stage 1 is the interview process, and provides the interviewee the
opportunity to tell their story or provide the facts in a safe environment
to be heard and acknowledged. It also allows the interviewer to look
between the lines and understand the real issues by developing their
empathic view. This is the part of the process where Student advisers are
more likely to encounter and develop their vicarious trauma. Skills utilised
during this part of the process include active listening, paraphrasing,
checking understanding and open questioning. It is also an opportunity
for student advisers to develop their arguments to a case based on feelings
and emotions of the client. It also allows the separation of good facts
and bad facts when developing a case and in essence allowing a sense of
prioritisation of the issues.

Stage 2 can be mapped across to what the interviewer does post
interview, in terms of research of the legal problem and mapping that
research to the outcomes that the client effectively has asked for. It is
valuable at this point to ensure that the client’s instructions are met and
realistic expectations are achieved for the client. This is a balancing act to
be performed and guidance on proposals and realistic expectations must
be sought from supervisors. Unfortunately not all advice is welcome or
accepted when dealing with legal issues.

Stage 3 is the return interview where the client is given the advice,
verbally or in writing. The Practice at Teesside Law Clinic is to invite the
client back in to receive the advice verbally and the client can take away
the written advice once explained. The advice at this stage will identify
possible actions that can be taken by the client and opportunities for
assistance either within the clinic or referred elsewhere. A plan of action
is then formulated to meet the needs of the client.

Student development

As an addition to the work of Teesside Law Clinic, the student advisors
will undergo a resilience test at the outset of their law clinic experience.
Resilience and how it is tested is based upon how resilient someone
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would be depending upon the situational challenges the individual may

face. Our personalities are made up of a number of factors and how
personalities are portrayed, especially to clients, can have an impact upon
the relationships that we build. In fact in the world of a lawyer, it could
mean the difference between getting instructed to act, or not.

In the model used for this test of resilience, we are looking at 4 key

components to personalities using the Robertson Cooper i-resilience

report®.

Confidence: Feelings of competence, effectiveness in coping with
stressful situations and strong self-esteem are inherent to feeling
resilient. The frequency with which individuals experience positive
and negative emotions is also key.

Adaptability: Flexibility and adapting to changing situations which
are beyond our control are essential to maintaining resilience. In
many situations resilience involves coping well with change and
recovering from its impact.

Purposefulness: Having a clear sense of purpose, clear values,
drive and direction help individuals to persist and achieve in the
face of setbacks.

Social support: Being able to build good relationships with others
and get support from them can help people to overcome adversity.

2 http://www.robertsoncooper.com/ accessed 31/08/2012
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Diagram of Robertson Cooper Model

Confidence
Having feelings of compe-
tence, effectiveness in coping
with stressful situations and strong
self esteem are inherent to feeling
resilient. The frequency with which
individuals experience positive
and negative emotions is also

, Social Support

( Building good relationship
with other’s and seeking support

can help individuals overcome

adverse situations, rather than
trying to cope on their own.

Purposefulness
Having a clear sense of purpo-
se, clear values, drive and directi-
on help individuals to persist and
achieve in the face
of setbacks.

Adaptability
Flexibility and adapting to
changing situations which are
beyond our control are essential
to maintaining resilience. Resilient

individuals are able to cope well
with change and their recovery
from its impact tends to be
quicker.

The resilience measure will allow student advisers to understand
their strengths, weaknesses and provide information on areas to develop.
The results of the test will be discussed with the student advisers by the
counselling student mentors to address and provide areas of support.
At the end of the year, the test will be retaken and assessed to establish
changes to their profile and to offer guidance on where and when to seek
advice if relevant.

The four areas identified in the Robertson Cooper diagram and test
can effectively be mapped across to the way student advisers, as potential
lawyers can conduct their business to ensure that when leaving the degree
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program, they are better equipped to understand their aptitudes and
abilities and the results could enhance their employability skills as they
identify areas of strength and areas to be developed so that the student
advisers are “..better able to cope with adversity in the future. Tough,
negative experiences (‘what doesn’t kill me makes me stronger’) also
help to build resilience...”', allowing student advisors to be better placed
to adapt to the working environment.

Conclusion

As academic lawyers we can in no way eliminate all the consequences
of vicarious trauma and teaching or developing skills in empathy are
far reached from the Hard Skills taught to first year degree students,
however we are able to provide the necessary toolkit to assist in student
development and make them aware of the very existence of the natural
forces that may hinder their ability to manage their own stress. By
providing a strategy like the EEL Strategy we can identify and point out
that these issues exist and need dealing with effectively. Different people
have different coping strategies and whilst this strategy cannot encompass
all individual traits of dealing with stress and vicarious trauma, it can go
some way to introducing the sense that it does exist and it is a concern
and something that informs the way we practise.
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Appendix 1

Emotive issues relating to clients.

1.

What type of emotions may the
client demonstrate as a result of
their legal issue?

In your opinion, why might
the client demonstrate these
emotions?

How would you manage the
emotions of the client you have
identified?

49







THE ROLE OF THEATRE IN LEGAL EDUCATION
(MARKETA KLUSONOVA??)

Keywords
Legal education; theatre; role-playing; school play; legal storytelling;
teaching methods; schola ludus.

Abstract

This paper suggests using theatre in legal education, primarily to let
the students experience and accustom themselves to certain codes of
conduct and model situations which they will encounter in their future
careers. As a methodological foundation for such activities, the paper
suggests to use the system developed by Komensky, which shows that his
playful approach to teaching is certainly not outdated.

Introduction

Legal education is difficult mostly due to the sheer amount of
knowledge which every student has to acquire during its process. This
applies mostly for each individual legal discipline. Such knowledge is
applied in specific legal cases, with some of it applied daily and other
parts rather rarely. There is always that possibility of practical use of
this knowledge that gives us the hope of students maintaining at least a
roughly shape of it in their very heads.

The situation of courses such as legal theory, legal psychology or
sociology is somewhat different. Here we have to instill some rules and
impressions which they should embrace as a part of their knowledge
basis. General experience proves that most of the students simply forget
such knowledge right after passing the related exam as they won’t use it in

2 Markéta Klusoriova is a Ph.D. student of the Law faculty of Masaryk University,
Brno, the Czech Republic.

51



everyday practice as such kind of information is being received in other
courses.

The goal of people teaching such theoretical subjects is therefore
finding a way how to make students actually remember the given
information.

Theatre in legal education

1. Theatre as a general teaching method

There are many methods to achieve this but I would like to propose
another one. I deem it more than fitting to use due to its history in Czech
lands and the simplicity to carry it out in every academic environment — It
would be a shame to not mention it. The teaching method I'd like to bring
to your mind again is theatre. Before we actually start thinking about
using theatre as a tool in legal education, first we have to think about the
implementation itself. There are many objections and arguments for or
against it. Therefore would I like to introduce them with some help from
one of the all-time greatest pedagogues. Then T'll introduce my vision
of how the implementation of theatre in legal education, in my opinion,
could look like. The first argument against its usage comes to mind almost
naturally, as we can perceive theatre as a mere game that can’t mediate any
serious information.

The aforementioned authority is naturally Jan Amos Komensky
who obviously didn’t hold theatre as unsuitable for education, quite the
contrary. Because of that, he processed his Gate of Tongues also into a
form of scenic plays and thus created the Schola Ludus. With its eight
parts it was meant to summarize all important knowledge and actions.?

If Komensky thought theatre is suitable for teaching every aspect
of important knowledge, law shouldn’t be an exception. Let’s just say it
would work and theatre would become a part of legal education and the
next argument against it is right behind the door. Is this method really
needed or wanted by students? It certainly is rather difficult, the benefits
should therefore be rather tremendous. So is theatre actually beneficial
for education? Komensky would answer that school made performances

» Komensky, ] A Skolni hry a vychova. Praha: UDLUT, 1970, p. 5-7.
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strengthen the human spirit, give motivation to students and teachers
alike, please the audience, serve the purpose of recognizing future talent
and enhances the observation and communication skills of the students
in the way of discourse and negotiation. If Komensky was right, theatre
would be a great asset to legal education as a volatile spirit, hunger for
knowledge, rhetorical confidence and observation skills all define a great
lawyer. Unfortunately is the world of theatre in conflict with the legal one
due to one other issue, which is the so-called ‘seriousness’ of theatre.

Komensky defended himself against this derogatory claim referencing
Cicero’s friendship with Roscius, emphasizing the differences between
the student made performances and regular ones and promising a well-
thought process of selecting plays.*

2. Mixing law with theatre

The common image of lawyers is that of a great amount of social
prestige and authority not allowing any mistakes. Mixing law with
something rather frivolous such as theatre is may look like something
unimaginable. After all, the representatives of each world always stood on
wholly different levels on the social ladder, there is no way to mix them
up. Would it really bring any good if a lawyer was a comedian at the same
time? Even if we actually forget these now mostly outdated objections,
the question remain whether to fill the time intended for legal education
with theatre. It still remains only a game after all.

Most of the answers even for concurrent objections against the usage
of theatre in legal education can be found in these Komensky’s thoughts.
It is therefore advisable to stop for a moment while evaluating them. First
we have to think about the relationship between law and art or more
specifically between lawyers and artists. They share more topics to discuss
than most of them actually think with the most important of them being
the evaluation of current reality. Law and art sure can be created without
a bond to social situation of the given time period but it is the social
critique that makes them timeless validity and so much needed depth.

* Komensky, Skolni hry..., p. 9.
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A lawyer can and should learn many things from an actor and vice
versa. I think we can all agree that refusing to acknowledge a source of such
great cognition is an unforgivable waste. Out of the other shared areas of
interest can we mention rhetoric, similar attitude to text interpretation or
the perception of traditionally designed roles. The so-called shallowness
of theatre was more or less acknowledged by Komensky. In the same
moment he weakened it by referencing a selection of plays which would
condemn this shallowness. Selecting proper texts for using in theatre or
even more importantly in legal education is paramount. But the question
remains how to really choose a ‘fitting story’

3. Law and story

A text and a story are the most concentrated link between the world
of law and the world of theatre. Even with all other shared aspects gone,
the derivation from a story as a foundation stone for law and theatre
alike would more than justify the implementation of theatre into legal
education. A lawyer has to know how to tell a story and to fully understand
it. He has to essentially live it to guess any possible relations in its fictional
world. A lawyer has to be a part of every story he encounters. Theatre, as
it is connected the most to stories, can offer him much. The question is
what the lawyer actually wants from theatre. Answering this leads us to
the main question — what kind of play should we choose for using in legal
education.

As we mentioned earlier, theatre can improve a law student’s technical
skills as self confidence in public or rhetorical habits. It can also mediate
a different outlook on justice, natural law and specific legal rules. It can
introduce all of these in an interesting form, make students remember
given information and then teach students how to use it in practice. It
is therefore advisable to choose between two kinds of plays — one rather
difficult to perform offering technical improvement for all students or
a play with legal content. A combination of these two looks borderline
perfect. Unfortunately is finding such a play is near impossible even if
forget the mandatory ‘seriousness’ for a moment.
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It was no coincidence that Komensky relied on his own creations
during his search for such plays meant for school purposes. We'll come
to that later.

4. Komensky’s Schola ludus

The last of Komensky’s answers to objections regarding the usage
of theatre for scholarly purposes was the explanation of the difference
between the so-called artisan made theatre and the theatre created in
schools. If we do mind all the objections regarding the lacking seriousness
of theatre, it's not applicable for the one being performed in schools. The
key to such differentiation is the way of creating school theatre including
not only tryouts but also the performance itself. To create a vision of
how Komensky intended theatre to look like will follow up with a short
description of the process as he described it in his work Schola ludus.

We have to know that Komensky thought of the school theatre as a
long term process meant to be present through the whole study. Every
level of education was equal to participation in the performances. The
first class would be the ‘Antechamber discussions, meant to teach Latin
to students. The next part would be the ‘Class of Gates’ containing
conversations of students using the extended dialogues ‘Gates’ In the
‘Hall class; light comedy would be performed, in the ‘philosophical class’
logically philosophic plays and in the ‘Logical class’ drama - the triad of
logic, grammar and metaphysics. The ‘Political class’ would encompass a
play about morals and the “Theological class’ a play about heroic faith.?

To achieve the desired benefit, Komensky recommended rules for
scenic plays. He thought that plays should be performed on before stated
days in the schoolyard by students attending advanced classes.?

5. Theatre in legal education
This organization matches the time period when Komensky wrote his
work and the past demands for education and spiritual sentience. Yet this

% Komensky, Skolni hry..., p. 10-12.
26 Komensky, Skolni hry..., p. 12-22.
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conception of long term preparations is still actual and in my opinion
applicable for legal education even today.

The first level would teach students the terminology and basic legal
rules whereas the second would serve the purpose of trying these rules
in practice using dialogues in front of the rest of the class. Improvisation
would play a large part here, enhancing the legal self-possession of the
students. The third level would introduce more challenging legal cases to
perform yet still only in the form of easy to understand model situations.
These would serve the purpose of giving students an insight into behavior
models connected to specific legal professions and some oflegal processes.
The fourth and fifth level would suit as the extension of seriousness of not
only the given plays but the legal questions in it contained.

Such procedure would not only bring the benefits Komensky already
mentioned but also could enable a crossover between specific legal
subjects and disciplines. Student would have to learn all of these albeit on
a play prepared in advance.

I see the public exhibition of legal knowledge and skills as the greatest
asset theatre can offer to legal education. Here we return to the issue
of choosing a suitable play. As I said earlier, the is no need for such a
play in the beginning of the legal education as student need to learn
terminology and the legal ‘language’ which differs from the regular one
quite a bit. From the third level onward are full-fledged plays on the turn.
As they aren’t really common even for a school theatre, Komensky wrote
such plays himself. In Schola ludus he presents a text for 78 performers
which begins with a monologue praising the role of plays in education.
Ptolemaios and his four advisors look for and let themselves teach
individual parts of human knowledge in a way that they conclude that the
foundation to everything is actually school, though it can only achieve
its goals if it is built upon a graceful attitude of teachers and a game as its
universal principle.”

The story is therefore mostly didactic and not dramatic. Even though,
Komensky thought that it actually fulfilled its purpose.?® That was what a

¥ Komensky, ] A Skola na jevisti. Praha: Komenium, 1947, p. 16-54.
* ibid.
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play for school purposes was meant to look like in Komensky’s eyes. But
does one exist for the purposes of legal schools? And if not, what should
it look like?

6. °‘Fitting story’

Creators or ‘dramaturges of school theatre should take their inspiration
from Komensky. The plays should be didactic in the first place. But we
can’t satisfy ourselves with a shallow story because the depth and cogency
that makes theatre a suitable learning tool. It is advisable to acknowledge
the importance of content. Besides technical aspects the legal profession
has to contain a deeper message. Sharing it should be the main motive for
choosing such a play.

Whether it’s a play created solely for legal purposes which someone
had to create first or one with artistic origin but with suitable for such
usage, such a statement about law is crucial.

I could propose some plays from latter category, made by Friedrich
Durrenmat, William Shakespeare or even some by Czech authors like
Langer’s Periferie or Kohout’s Takova laska. These plays share a strong
legal thought often heading straight to the very core of law though they
don’t offer any of the technical aspects of legal practice. I therefore think
that a play written for the purpose of legal education or an older one
customized for such means should be much more suitable.

7. Tradition of school theatre in Europe

We can't restrict the view of school theatre only to Komensky, we have
to look outside of religious environment and into other time periods. This
issue was already pursued by Veltruska and it is her knowledge that I'd
like to shortly introduce.

As Veltruska explains that a student’s attendance at theatre
performances was common since Middle-Ages (Hra o Danielovi, Inns-
brucka velikono¢ni hra, Ludus pasce). At the same moment she points
out that the main purpose of such actions wasn't education but merely
entertainment. A link between theatre and education was somehow
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established due to teaching Latin using antique plays but we can’t really
count that as performing as it rather was recitation.?

Views of the benefits of the theater, however, still differed. Luther
advocated for it, others have perceived it as a possible pagan threat on
Christian morale. According to Veltruska exactly this led to teachers
creating new plays for specific purposes. Even though it was created with
such a practical pretense, humanist school theatre was great quality wise
and innovative. It was meant for a sophisticated crowd, descended from
antique designs and offered a large variety of topics.*

Since the second half of the 16™ century is school theatre being
performed in other national languages as well but the opinions on
this process, according to Veltruska, varied rather largely. The greatest
objection was that theatre was meant for scholars, it should be therefore
performed while using scholarly language.*

School theatre became more and more prestigious over time as the
play Susanna performed by students of the Recek college was showcased
to the royal court. The main still remained the same - to educate students
using theatre and that was never forgotten.”

The Jesuit Order played a large role in the development of school
theatre after humanism as they used it as a defense instrument for the
Catholic Church. Its authors based their work on themes created by
non-Jesuits at first but then switched plays written mainly by teachers
or rhetoric which were being approved by the order’s headquarters
in Rome. The execution of such plays was a prestigious and expensive
event encompassing a large amount of actors and extras and even more
expensive set decorations.”

2 Veltruskd, ] F Posvdtné a svétské: osm studii o starém Ceském divadle. Praha:
Divadelni tstav, 2006, p. 143.

30 Veltruska, p. 144.
3! Veltruska, p. 146.
2 Veltruska, p. 147.
3 Veltruska, p. 148.
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In contrast to humanist teachers have Jesuits used school theatre as a
tool for religious propaganda which was reacting to current religious and
political situation.*

Komensky therefore logically meant his theatre work as an answer
to the one made Jesuits. He emphasized interesting visuals of the school
plays but condemned spectacularity.

The basis to school theatre was its message which was contained in
several levels.*

The play took place in a specific dramatic world or was at least done
in a single framework which was an instrument of a wider educational
project. The main goal of school theatre was according to Komensky to
teach and demonstrate the skills of the performers. Not only because of
that did he avoid all dramatic effects.

Conclusion

We can conclude that if we wanted to create a lawyer’s school theatre
as a part of legal education, we would have to choose between the Jesuit
and humanist conception. I think that using the one Komensky preferred
is rather logical. As he conceived theatre as a tool for approximating
the whole summary of knowledge students, so should the legal school
theatre work as a linking instrument between theoretical, legal subjects
and also practical courses. It should primarily let students experience and
accustom themselves to certain codes of conduct and model situations
which they will encounter in their future careers. At the same time,
practicing behavior in public should prepare them for one of the most
important parts of their profession.

3 Veltruska, p. 150-151.
* Veltruska, p. 152.
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Abstract

This paper summarizes the experience of authors gained during
their three years long participation in the street-law program “I know
my rights” at the £6dz University. They analyze the basic features of the
program in order to identify its aims and then appraise the effects of the
program for both grammar school students and law students.

Introduction

The idea of an educational program based on teaching the
fundamentals of law to school pupils and prisoners by students, named
later “street law”, originated in Washington and at the University of
Georgia in 1972. A group of students and their professor decided to teach
law to the pupils of secondary schools - in particular those living in the
poorest districts of the cities where the education level was low and the
young people often had conflicts with law. The idea spread everywhere in
the country in a short time.

The idea of teaching law in secondary schools came to Poland
thirty years later. In 1994, Dr. Monika Platek of Warsaw University

% Joanna Mikotajczyk is an adjunct at the department of agricultural law at the
Faculty of Law and Administration of the £6dz University. Aleksandra Kozinska
is the administrator of the Legal Clinic at the Faculty of Law and Administration
of the £6dz University. Both authors teach in the street-law program “I know my
rights”.
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initiated the formation of Polish Association of Legal Education and the
implementation of “Everyday Law” program in Warsaw.

Poland has fought the general lack of legal knowledge and the
significance of legal regulations in the life of every citizen grows; that is
why any activities aimed at the increase of legal knowledge are becoming
necessary. Hence our conviction that public establishments, like university
schools, should be involved in counteracting the existing situation.

Facing the social demand in academic year 2009/2010, we began the
legal education program for the pupils of grammar schools. The program
entitled “I know my rights” is carried out by students belonging to the
Student Club of Legal Information “Clinic of Law - Clinic of Children’s
Rights” at £6dz University (hereinafter referred to as Clinic of Law). The
main initiator and coordinator of the program “I know my rights” is the
tutor of the Clinic of Law, Dr. Krzysztof Stefanski and an employee of
the Clinic of Law, Ms. Aleksandra Kuszewska-Klab.

At the beginning of the program in 2010, we faced a considerable
organizational challenge. We had to define the type recipients, the number
of schools and classes taking part in the program. An important question
was the definition of the teaching program and the choice of the types of
law, particular problems and subjects to be taught. The next step was the
choice of teaching methods, their frequency and teaching time. We paid
considerable attention to preparing students, both in content related and
methodological aspects.

Assumptions of the program

The program “I know my rights” is addressed to the pupils of
grammar schools and aimed at the increase of legal awareness among
the citizens entering their adult age. The first edition of the program was
organized in academic year 2009/2010 and carried out by the students
of the Clinic of Law and the Foundation of £.4dz University. The Clinic
of Law obtained funds for the first edition from a grant competition
organized by the Institute of Public Affairs, within the program “Citizen
and Law V”, implemented by funds of the Polish and American Union of
Freedom. The results of the first edition were satisfactory enough to make
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the Clinic of Law organize the next editions, in cooperation with the
Educational Division of the City of £6dZ Municipal Office. The second
and third editions were supported by the Dean of the Faculty of Law and
Administration (financing the training of active teaching methods for
students).

There are a number of reasons to address the “I know my rights”
program to grammar school pupils. The most important fact is that
young citizens should be equipped with basic knowledge of their rights
and duties. An additional argument is that the pupils can spread the
legal information in their environment, which can increase the legal
knowledge on a social scale. And the result of our activity can be much
wider than the group of people that we had contact with.

We tested the opinion of our pupils at the end of every edition of the
program. The questionnaires prove that the content taught during the
legal classes is found useful and interesting. 80% of the respondents want
the program to be continued, 60% found that the program increased their
knowledge of law considerably.

Until now, the project has been carried out by 45 students of the 5th
year of law and 2nd year of MA postgraduate studies of administration.
The students went through a student practice at the Clinic of Law and
attended the training in psychological interpersonal aspects. The students
were accompanied by 8 tutors, academic teachers of the University of
16dz, involved in the activity of the Clinic of Law.

It need be stressed that one of the conditions for the participation in
the program was training in active methods of teaching law, organized
by the tutor of the Clinic of Law. The training helps the students prepare
interesting classes for secondary school pupils. The methods used let the
pupils remember maximum information and help the students plan the
classes in such a way that all information is taught in strictly defined time
limits.

The classes, conducted by the students, are organized in the second
semester of a school year (between January and May). Every group of
students visits every grammar school once, teaching the prepared
subject for 90 minutes. The students are always divided into sections.
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Each section prepares classes of law of a different type, including penal
law, administrative law, law od succession, family law, employment law
and copyright.

The task of one of the groups is different. To make the program more
attractive and to show the pupils the basic court procedures, the students
organize the simulation of a court trial. The participants of the trial are
the representatives of all classes taking part in the educational program,
trained in a court room of the Faculty of Law and Administration of
L.6d7 University, at pre-agreed times, by the students supervised by their
university teachers. The simulated court trial is staged to all participants
at the end of the program.

Aims of the program

Our main aim in to make the pupils familiar with basic rights of the
citizens in the public sphere, by increasing their awareness of their rights
and duties. The first step to execute the rights and fulfill the duties is the
realization thereof and the “I know my rights” program is dedicated to
this aim.

We also want to show the pupils the rules of court proceedings, enable
them to play the parts and make them familiar with the court room. That
should make them more courageous to claim their rights in courts or in
other public bodies.

The program enables the pupils to speak to many listeners. That makes
them develop the expression of their opinions, argumentation and the
control of emotions before speaking to the public. This is a secondary, but
significant benefit acquired by the participants of the project.

The “I know my rights” program, as promoted by the Clinic of Law,
will be included as a monographic lecture for the students of law (4th
and 5th year) and the students of administration (1st and 2nd year of
MA postgraduate studies). About 64 students and 24 pupils of grammar
schools will take part in the program. The students will be given 4 ECTS
points for the program. This will be the first program on this scale taught
at a Polish university.

64



Effects of the program

The first result of “I know my rights” program is the benefit of the

grammar school pupils taking part in the project, including:

1)

2)

3)

knowledge of fundamental rights of citizens in the public sphere
and out of the public sphere. We put stress on such problems as
rights and duties of witnesses, rights of consumers (including the
Spokesman of Consumers’ Rights), administrative law important
for young people - such as identity cards, meaning of personal
number and tax identification number, first driving license and
many other issues important for every citizen, also involving penal
law and employment law;

ability to claim rights - the pupils will know how to behave when
their rights are violated, or which public administrative body
should be addressed;

familiarization with court rooms - due to the simulated trial,
carried out together with the students, the pupils will know not
only the course of court proceedings, but will also learn the
expression of their opinion, their argumentation and the control
of emotions before the public performance. We also hope that
they have learned that many people are mistaken by thinking that
a man from the street is not able to fight for his rights at court
without an attorney.

The other group of beneficiaries is the students of law and
administration. They prepare subjects for the pupils of grammar schools
and carry out the simulated trial together with the pupils. The profits of

the students, resulting from the “I know my rights” project, include:

1)

active teaching forms - the students are taught interactive teaching
methods during their training. Classes for the pupils are becoming
very interesting;

checking the role of a practicing lawyer — due to the simulated trial
carried out together with the pupils, the students acquire or improve
such skills as legal analysis and interpretation, argumentation of
opinions, tactics in individual cases (preparation of defense and
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accusation). The simulation teaches the control of the group, clear
communication and timing of the activity.

Another important result of the project is the publication of an
information folder - a synthesis of basic information included in the “I
know my rights” program. The folder was given to all pupils taking part
in the program and is a source of knowledge on how citizens can use
some rights in the public sphere. The folder was prepared by students
supervised by their academic tutors, specialized in particular types of law.

Grammar schools strive for the participation in our program. Every
school interested in the program should take part in a competition
organized by the Clinic of Law and Education Division of the Municipal
Office of the City of L6dz. The participation of public schools is free of
charge.

We have completed the third year of the program. It can be considered
as success, as proven by voices of participating pupils and the appreciation
of the authorities of the University of £6dz who made it a facultative
lecture for the students of law and administration.
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CHARACTERISTICS OF STREET LAW STUDENTS.
ARE THERE ANY?
(TEREZA KRUPOVA, LENKA POSIKOVA®)

Keywords
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Abstract

This article deals basically with Street Law clinic in Prague which was
established in 2009. Since there are usually more students who want to be
enrolled in legal clinics, choosing who should get the place is not an easy
task. For this purpose, students submit a motivation letter. This paper
analyses the information provided by students in the motivation letters
with the aim to find out, if there are any common characteristics of the
students interested in the Street Law clinic.

Introduction

Students of Charles University are obliged to collect ICTS credits
in order to be enrolled to the next academic year. Some of the subjects
are compulsory but there are many which can be chosen by them. It is
generally up to the students whether they pick up an “easy one” where
they don’t have to work so hard and just spend few hours of studying in
order to pass the exam. However some of them are willing to take more

%7 Tereza Krupova has received her Master degree at Faculty of Law, Charles University,
Prague in 2011 and currently continues in Ph.D. study. Her research deals with
legal consciousness of university students who don’t study law and generally with
the legal education. She also received Master degree in Finance.

Lenka Posikova received her Master degree at Faculty of Law, Charles University,
Prague in 2011 and currently continues in Ph.D. study. Her thesis is focused on
juvenile delinquency.

Both authors teach at high schools in Prague and are interested in Street Law
teaching method.
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difficult way and want to be part of clinical legal education. Although
in comparison with other law schools in the Czech Republic the Prague
Law School tends to be a bit more conservative in the clinical way of
teaching it is possible to become a “clinician”. This article deals basically
with Street Law clinic in Prague which was established in 2009. Since
there are usually more students who want to be enrolled in legal clinics,
choosing who should get the place is not an easy task. Therefore we raised
a question we want to discuss in this article as follows:

Are there any characteristics which should be important for
choosing a student to Street Law?

Street Law in Prague

Law Faculty in Prague offers Street law clinic which is based on
teaching law at secondary schools (high-schools). It means that each
semester there are approximately 15 law students who are divided into
groups of three (mainly) and teach law high-school students who are aged
from 14 to 19 years. To be enrolled into the Street Law class a student must
be at least in his or her third year of study (of Masters program - there is
no Bachelor program in law available Prague). Each semester is usually
divided into three parts where the first part can be called “Teaching
introduction”, the second one is the highlight of semester because it is
the “Teaching at high-schools part”. Lastly comes the “Feedback and
experience exchange part”.

In order to be accepted as a “Street lawyer” students have to provide
a motivation letter where they describe why they think they are the right
one to be chosen and even more. And just those motivation letters were
the objects of our interest.

Research

Dealing with the main question raised above we decided to go through
all the motivation letters we had collected over the last three semesters
(i.e. for 2011 and 2012). It was approximately 50 letters. Having read
them we divided the answers into three main categories regarding topics
covered. Students mostly wrote about
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a. What makes them to be interested in studying Street Law?

b. Who are potential Street Law students/what is their background

and what are their characteristics?

c. What potential students expect Street Law can bring them?

Answers to the first question weren't surprising. Students mentioned
they thought Street law would be a great connection of theory and
practice, they found Street law as a different way of legal help and also as a
way to gain ICTS credits. It is important to mention that there were some
students who just wanted to attend the classes without being rewarded
with ICTS credits. There were also answers dealing with a wish to improve
bad quality of law teaching at Czech high-schools.

The second category deals with the topic of this article because it
covers what students wrote about their characteristics, well, or at least
what they think they are like. The characteristics covered can be divided
into two parts. The first one deals mostly with education. Many students
wrote they had teachers in their families and were interested in education.
Some of them also had wanted to study Faculty of Education but had
changed their minds. For many of them teaching was a secret dream and
there were many who wrote they had already taught.

Based on this and based on the general question of the characteristics
important for enrolling to the Street Law it is important to deal with a
question if the previous teaching experience should be important for it?
Unfortunately there is no one right answer, so let us just sum up some
facts. It is definitely good for a law student if he or she has a previous
teaching experience. As we have already mentioned there is not lot of
time to teach law students how to teach in a way of for example Faculty of
Education does. Therefore any experience in this field can help to improve
the final teaching outcome. On the other hand we can say that also those
who have never taught before should have the opportunity to try it.

The second part of students’ characteristics is focused on their other
qualities. Students often mentioned they were responsible, accurate,
and diligent. Apart from these characteristics which can be considered
as expected ones, some of them mentioned a lot of experience such as
participating in other clinics, voluntary work with handicapped, looking
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after children at summer camps or cooperation with non- governmental
organizations. But what can these experiences tell us about them? It can
definitely signify their empathy and helpfulness. However what kind of
experience is relevant? Some of them even wrote about their job as a ski
or chess instructor and taking practice in psychiatric clinic. Can this be
helpful in teaching law? That is a question we weren’t able to find the right
answer on but has to be solved in every single case.

The last category deals with the students expectations from Street
Law course. First of all most students wanted to gain new experience
and practice. Others hoped that the role of teacher would improve
their presentation and argumentation skills. It is necessary to mention
that only a few students realized that being part of Street law means not
only to share their legal knowledge but also to upgrade their own legal
consciousness and knowledge.

After going through characteristics students generally mention in
motivation letters, it is important to say that students are more or less
honest. Compared to an average student it is possible to say that they
don’t overstate their skills. According to our experience chosen Street
Law students are really capable, interested in what they are doing, quick
learners and ready to spend a lot of time on lessons preparation.

Conclusion

Going back to the first question on the top of this article we have
to sum up that there may be some characteristics important for being
enrolled in Street Law but it is very hard to sum them up. We can ask
differently — whether Street Law should be for everyone or if it is worth to
choose students carefully.

Probably it is possible to agree that Street law course should be open
for different kind of students and not only for somebody who has teaching
experience, is a great public speaker or went through another clinical
education. Nevertheless in our opinion the requirement of motivation
letters is necessary and should stay. First of all this condition may
discourage students who are interested only in higher ICTS evaluation.
Further it forces university students to think if they want to be enrolled,
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participate in Street law and why. Although sometimes motivation letters
do not bring much relevant information about students just the fact that
he or she wrote it is some kind of information.

Raising the question about characteristics of Street Law students was
a great way to go deeper into the process of choosing who should get the
place. There are definitely more options of getting to know the students.
We are aware of the fact that we haven’t offered any satisfactory answer to
our question but we hope that even thinking about some issues presented
can be helpful.
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STUDY IN THE CZECH REPUBLIC
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Abstract

This paper presents outcomes of the pilot empirical study of effects of
the street-law program on high-school students. The author summarizes
his experience and data collected during a whole year street-law project
taking place ata grammar school in Prague with 18 to 19 years old students.
The paper focuses on development of the knowledge of grammar school
students, but also on development of their attitudes in the area of law and
civic society.

Introduction

A number of law teachers and students devote their time and energy
to teaching lay people basics of law. It seems like a marvelous thing to do
but is there a proof that this way of teaching really works? Of course, many
of those involved in any kind of Street Law programs, including myself,
know concrete people, who have told them how great the experience of

% JUDr. Michal Urban is a teaching assistant at the Faculty of Law in Prague, Charles
University, Department of Political Science and Sociology. This paper is part of
the program PRVOUK 17, “Sciences about Society, Politics and Media in the
Challenges of the Current Time” and is based on the empirical study, which the
author carried out while preparing his Ph.D. thesis “Effective Strategies of Forming
Legal Consciousness of Upper-Secondary School Students” (,,Efektivni strategie
formovani pravniho védomi u studentu sttednich $kol®).
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being taught law by lawyers had been. However, if we are to be honest,
we have to admit that this personal feedback may be pleasant to hear,
but might not be as scientifically relevant and exact as we would wish.
Therefore, the key question I will try to address in this paper is to what
extent does teaching law to lay people (upper-secondary school students)
really change their knowledge and attitudes?

I was searching for this answer in my Ph.D. thesis, which I finished
in June 2012. This thesis presents a broader perspective on the topic of
legal consciousness of upper-secondary school students and ways to
influence it. In the current paper, I will explore some relevant facts and
results from my previous pilot empirical research. In the original survey,
I searched for changes in knowledge and attitudes of upper-secondary
students, who were subject to teaching introduction of law for the whole
school year. The aim of this paper is not more than to introduce the basic
findings of this research. For more details, I refer to the original text of
the Ph.D. thesis.*

Background of the research

I have tested three different classes of a particular grammar school in
Prague® at the beginning and the end of the school year 2011/2012. For
the whole year, students were attending introduction to law and political
science course. I gathered around 70 student replies at the beginning and
around 70 at the end of the year. Students were aged between 18 and
19. Students were twice asked to fill in the same questionnaires, which
consisted of items testing their knowledge and attitudes. Items testing
knowledge of the students included questions regarding e.g. number of
MPsin the Czech Parliament, length of their terms of service or identifying
the person, who appoints Supreme Court judges. The questionnaires
included both open-ended and closed questions.

0 Efektivni strategie formovini pravniho védomi u studentii stfednich Skol“ (“Effective
Strategies of Forming Legal Consciousness of Upper-Secondary School Students”) and
it includes summary in English.

* Gymnazium Jana Keplera.
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To explore attitudes of the students, they were provided with five
different stories and asked to evaluate the actions performed by the main
characters. The stories concentrated on topics of self-defense (protecting
one’s house using a firearm), discrimination (a ban to enter a disco club
purely on the basis of race), legitimacy and lawfulness of premature sex,
damage of property resulting from previous bullying of a student by a
teacher, and an unlawful but partially justifiable act of violent vengeance
by a young man, whose brother got beaten in a night club. Students were
evaluating the stories and sometimes also encouraged to write how they
would react in the same situation. The length of their replies depended
on them (they were only provided with one whole blank page). The
questionnaires were based on previous research that functioned as an
inspiration and possibility to compare results.*!

Selected study results

In the following text, I will present selected results of my research by
providing answer to the following five questions. At the very end, I will
include a conclusion of my findings.

i. Will students understand the role law should play

in our society?

Students were asked to characterize law and its function in a society
in an open-ended question. Even though they were not provided with
any options to choose from, absolute majority of the students were able
to explain the character and function of law in the society. Moreover,
they were able to provide satisfactory answers even at the beginning
of the school year. This shows that students attending this particular
grammar school are already able to understand the role law should play
in our society at the age of 18. There had not been significant changes
throughout the school year since the understanding the role of law in the
society was already on a high level at the beginning of the school year.

4 MICIENKA, M et al. Mikrosonda obéansky a spolecenskovédni zdklad. Zavére¢na
zpréva projektu. Praha: Ustav pro informace ve vzdélavani, 2002. VECERKA, K et
al. Mlddez v kriminologické perspektivé. Praha: Institut pro kriminologii a socidlni
prevenci, 2009.
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ii. Will student knowledge increase? If yes, to what degree?

The analysis of the first part of the questionnaires clearly revealed
that students’ knowledge considerably improved throughout the school
year. In some aspects the change was relatively small, but in some cases
knowledge rose enormously. All in all, knowledge of students significantly

increased. This proves that teachers are able to teach basic facts such as
the number of MPs and the length of their term in office, principle of

the division of powers or basic legal acts typical for different areas of law

(e.g. labor, constitutional or family law). The following charts show how

students improved in answering the question regarding the number of
members of both chambers of the Czech Parliament and the length of
their office (chart 1) and identifying the person who appoints the judges
of the Czech Constitutional Court (chart 2).

Class 4. B Class 4. C Class 8. A Correct
in total
beginning |end |beginning |end |beginning |end
I;::::;"f 19 25 |13 13 |19 2 |11
79% 93% |57% 68% |73% 96% | 78%
Deputies
- length of |14 25 14 16 23 22 114
their term
58% 93% |61% 84% |88% 96% | 80%
I;‘::t':;rs"f 12 25 |11 14 |11 2 |9
50% 93% |48% 74% |42% 96% | 67%
Senators —
length of 13 25 10 12 21 23 104
their term
54% 93% |43% 63% |81% 100% | 73%
ﬁ::l“(’i:o“;)) 24 27 |23 19 |26 23 142

Chart 1: Number of correct answers (number of answers + expression in %)
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Appointment Class4.B Class 4. C Class 8. A Correct
of the in total
Consti-
tutional
judges
beginning | end | beginning | end | beginning | end
President 14 19 9 16 11 18 87
58% 70% | 39% 84% | 42% 78% | 61%
E -
xecutive gy 23 |13 16 |14 18 |98
power total
58% 85% | 57% 84% | 54% 78% | 69%
dicial
i 5 2 o 0o |2 2 |u
power
21% 7% 0% 0% 8% 9% 8%
No answer 5 0 10 3 8 3 29
21% 0% |43% 16% | 31% 13% | 20%
Total
24 27 23 19 26 23 142
(100 %)

Chart 2: Who appoints judges of the Czech Constitutional Court? (number of answers
+ expression in %)

iii. When story characters fail to use procedures anticipated by law
(i.e. solve the situation according to their sense of justice, but
fail to obey law), will students generally agree or disagree with

their behavior?

Our analysis of the ways, in which students interpreted five provided
cases, reveals that students generally tend to respect the legal order and

critically view those, who carry out justice on their own, even though they
might understand their motives. In the case in which a brother punished
an aggressor, who had previously severely injured his younger brother,
two thirds of the students were against this willful behavior and believed
that the police should had been called. In other case, where a bullied
student finally drained his anger and frustration by scratching the paint
of his bullying teacher’s car, the absolute majority of students claimed
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that the conflict should have been solved via official existing mechanisms
(e.g. complaint to the director of the school, consultation with the class
teacher, taking special exam etc.), only 6 % agreed with the damage of the
car. Also other cases reveal similar tendency of the students to respect
the existing legal order. Although no question directly asked the students
to what degree they trusted our legal order, it seems, from the way they
interpreted the cases, that they generally trusted the existing order - at
least to such a degree that they believe it should be followed once its rules
exist and are valid.

iv. Will students be willing to play active role in the society (go to
the polls, join a political party, participate on a peaceful public
assembly, stand as candidates in communal or parliamentary
elections etc.)?

Students were asked to predict the probability they will in the future
perform specific political activities such as going to the polls, joining a
political party, participating on a peaceful public assembly or standing as
candidates in communal or parliamentary elections. With the exception
of participation in general elections, students tend to see themselves as
relatively passive citizens in the future. Only 11 % considered standing as
a candidate in communal elections, 14 % considered joining a political
party, 48 % believed they might join a peaceful public assembly, 24 %
were willing to gather signatures for a petition. Since the examined
students all attend a progressive Prague grammar school that certainly
puts emphasis on educating active future citizens, I consider these figures
not satisfactorily high. It is understandable that not everybody feels a
need to join political and civic activities in the future, but it is alarming
when even young people at the beginning of their political and civic lives
tend to be relatively passive. Nevertheless, 93 % of the students are ready
to vote in the parliamentary elections, which is certainly good news.

Throughout the school year, there was slight increase in the
willingness to join the general elections, collect signatures for petitions
and joint a public assembly. However, the results of the study show no
extraordinary improvement in the activity of the students throughout the
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year. Below are two charts illustrating the results I gained in the research:
overwhelming majority intending to join their first national elections
(chart 3) and relatively skeptical view of participation in political parties
(chart 4).

Voting in Class 4. B Class 4. C Class 8. A Total
national
elections
beginning |end |beginning |end |beginning |end
Definitely yes |20 25 15 14 19 17 110
83% 93% |65% 74% | 73% 74% | 77%
Probablyyes |3 1 6 4 5 4 23
13% 4% |26% 21% | 19% 17% |16%
Probably no 1 1 1 0 1 1 5
4% 4% 4% 0% 4% 4% 4%
Definitelyno |0 0 1 1 0 1 3
0% 0% |4% 5% | 0% 4% 2%
Don’t know 0 0 0 0 0 0 0
0% 0% |0% 0% |0% 0% |0%
Total (100 %) |24 27 23 19 26 23 142

Chart 3: Willingness to vote in national elections (number of answers + expression
in %)

Membership in Class 4. B Class 4. C Class 8. A Total
political party
beginning |end |beginning |end |beginning |end
Definitelyyes |0 1 0 2 1 1 5
0% 4% 0% 11% |4% 4% [4%
Probably yes 2 2 4 1 3 2 14
8% 7% |17% 5% | 12% 9% |10%
Probably no 15 15 12 7 13 12 74
63% 56% |52% 37% |50% 52% |52%
Definitelyno |6 8 7 7 6 4 38
25% 30% |30% 37% |23% 17% |27%

79




Don’t know 1 1 0 2 2 4 10
4% 4% | 0% 11% | 8% 17% | 7%
Total (100 %) 24 27 23 19 26 23 142

Chart 4: Willingness to join a political party (number of answers + expression in %)

v. Did the attitudes of students change throughout the school

year?

Unlike the tested knowledge, which increased almost in every tested
item, attitudes of the students remained relatively stable throughout the
observed period. I have, nevertheless, observed some development in
the attitudes of the students: more students were at the end of the school
year preferring legal solutions of the analyzed legal cases problems to
unoficial, illegal solutions. Similarly, slightly more students were willing
to join the activities of the civic society, but at the same time more students
showed racist reactions in their answers (that is, I believe, a reaction to
the change in perception of the Roma in the whole society that happened
in the tested school year). Since the tested students were already over 18
years, it seems logical that most of their attitudes are already developed
and will not likely change. As one of the teacher involved in the study
pointed out, students “are already relatively motivated to vote in general
elections, but I believe that at the end of the school year they would think
more about the person they elect. At the beginning of the school year, their
political views were rather straightforward and heavily influenced by their
parents”.

Conclusions

Partial results of the pilot empirical study, which I have carried out
in the school year 2011/2012 at Prague grammar school Gymnazium
Jana Keplera, reveal a following picture of young students. Students
tend to respect legal mechanisms functioning in the society and criticize
those who break the rules, even though some of them might express
understanding for their motives. Today’s students appear to be less
rebellious than their predecessors and show only mild interest in being
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active members of our civic society. Apart from general public elections,
which most of the students intend to attend, they consider themselves
only partially interested in other forms of civic and political activities such
as participation on public assemblies, distributing petitions or standing
as candidates in national or local elections.

Although two of the observed classes were taught using traditional
Street Law teaching methods (e.g. case study, discussion, pair and
group work, mock trials, experts in classroom), attitudes of the students
developed only partially, especially when compared to knowledge
of students, which significantly increased. My pilot study involved
only a limited amount of respondents and cannot thus be considered
as representative. Nevertheless, it shows that it is far easier to teach
concrete pieces of knowledge as opposed to concrete democratic and
political attitudes and values, even though we might use Street Law
methods of teaching. These methods proved to be slightly more effective
than traditional teaching methods (such as lecturing), but insufficient
representativeness of the study disallows me to claim this as a general
statement. It is a challenge for other researchers (including me in future)
to devote more time and energy to the evaluation of the effectiveness of
Street Law teaching methods.
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Abstract

The paper presents Legal English as a subject taught at the Faculty
of Law, University of Matej Bel, Banska Bystrica, Slovakia and offered to
both Slovak and foreign students of law. It considers its importance as a
means enabling the students to follow the law related lectures provided
at the Faculty in an English language as well as prepare the future lawyers
to work in an environment requiring the knowledge of English. Also
provided are several didactic approaches to the teaching of the presented
subject.

Legal English has been part of the law study curriculum at the Faculty
of Law, University of Matej Bel in Banska Bystrica, Slovakia since its
establishment in 1995. It was taught in three years — 6 semesters as an
obligatory subject. Since then the situation has changed, currently the
Legal English course is a “compulsory elective” subject, which means that
the students may choose to study the subject from a number of other
prescribed subjects including several languages. Still, the majority of
students are interested in selecting this course probably being aware of its
significance on their way of becoming a successful lawyer.

2 PhDr. Anna Schneiderova, PhD., works at the Department of International and
European Law, Division of European Law, Approximation of Law and Legal
Communication, Faculty of Law, University of Matej Bel in Banska Bystrica,
Slovakia.
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The role of Legal English is undeniable since it enables the law students
to follow the law courses that are held at the Faculty in English, which is
a priority due to the fact that the faculty offers more and more subjects
being taught in an English language. Also, it enables the students to study
law-related written sources being given to the students as assignments
from their law teachers within an interdisciplinary approach to the law
study. The knowledge of Legal English enables the students to exist in a
professional working environment requiring knowledge of English once
they complete the law studies which also increases their good employment
opportunities. Also, choosing the Legal English course gives the students
the chance to obtain the International Legal English Certificate - ILEC
once they decide to undergo the appropriate preparation, since the book
we use is meant as the preparation for the certificate in question.

As for the selection of the study material this is based on assumption
that university students have a good command of English already from
secondary school education. Accordingly, there arises a need for the
teacher to provide the students with a good professional grounding in a
foreign language and therefore our focus is on the legal terminology and
law-related issues.

The main study source used is the textbook International Legal English
by A. Krois-Lindner, published by Cambridge University Press, 2006.
There are also a number of supplementary sources used to make the
lessons more interesting including various law-related texts and related
exercises, other English for Law textbooks, law dictionaries and internet
sources. The reasons for the selection of the above textbook are several;
the book is suitable for the preparation for the mentioned International
Legal English Certificate (ILEC); it is a course for classroom or self-
study use; and unlike other Legal English course books it is focused on
practising all four skills, i.e. Reading, Listening, Writing and Speaking
(with the Language Focus exercises after each unit) since majority of law
textbooks lack exercises focused on the skill of listening. However, many
supplementary activities are also employed.
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Here, several didactic approaches employed in the Legal English
course will be provided, i.e. activities and procedures aimed at quality
legal English training at university level:

Brainstorming leading to creating of “chains” or associations.

This activity is applied at the beginning of a new course unit. For
instance, if the unit is titled Introduction to Law, the students are asked to
think of all possible associations and/or words they have or are familiar
with related to law. As a result, this activity leads to identification of terms
closely related to the given topic. The elicited words and expressions are
then being put on a whiteboard and the most significant ones are selected
for a closer look.

Naturally, one of the most frequently occurring words is the word
law. A closer look should disclose all possible information. In the case
of the word LAW the students learn about the etymology - the word law
has a Scandinavian origin (8th century), derives from Norse word for
“lay” and thus means “that which is laid down” Then we look at the word
from a point of view of translatology and find that the word law may be
translated into Slovak in two possible ways such as

a) prdvo: commercial law, criminal law, etc.;

b) zdkon: an election law; make laws.

The creating of ,,chain“ continues with finding several possible ways of
translating the word zdkon into English such as

a) law: the law of supply and demand;

b) statute: formal written law enacted by a legislative body - “Every

statute has a long title and a short title”;

c) Act: Sales of Goods Act 1979.

Knowing how the word may be translated into English and vice versa,
we try to elicit possible collocations with law so that the students are later
able to put the whole expression into a sentence. Usually, the students
come up with the collocations such as:

— mabke laws; observe laws; break law; etc.

In the above expressions we then try to identify synonymous rows since
the students are usually only familiar with one word of the synonymous
row, so the row is created such as
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- mabke laws - pass laws - enact laws;
- observe laws - follow laws;
- break law - violate law — infringe law.

In the course of “chains” or associations creating we may also try to
identify certain types of laws such as bill; directive; ordinance; regulation;
statute; etc. The students are given an appropriate text in the textbook in
which the types of law in question are present. After their identification
the students are given the task to try to find the definitions of the identified
terms through an exercise in the textbook:

Example 1: Match the words with their definitions:

i) rules issued by a government agency to carry out the intent of the
law; authorised by a statute, and generally providing more detail
on a subject than the statute

ii) law enacted by a town, city or county government

iii) draft document before it is made into law

iv) legal device used by the European Union to establish policies at
the European level to be incorporated into the laws of the Member
States

v) formal written law enacted by a legislative body. (A. Krois-Lindner,
2006:10)

Following the Latin phrase ‘Repetitio Est Mater Studiorum’ in the
course of following lessons the student are given one more exercise in
which the above types of laws are practised again:

Example 2: Complete the sentences using the words above:

i) The Town Council will conduct a public hearing regarding a
proposed ............ concerning property tax.

ii) According to the .............. concerning working time, overtime
work is work which is officially ordered in excess of 40 hours in a
working week or in excess of eight hours a day.

iii) Early this year, the government introduced a new .............. on
electronic commerce to Parliament.
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iv) A number of changes have been made to the federal ...............
governing the seizing of computers and the gathering of electronic
evidence.

v) The European Union .................... on Data Protection established
legal principles aimed at protecting personal data privacy and the
free from of data. (A. Krois-Lindner, 2006:10)

To keep up with the ‘chain’ the students are asked to identify law
related adjective and find possible ways of its translation. Either the
students are able to do it themselves or are given an option to look up
the word in the preceding exercise (in bold). There are basically three
possible ways of translating the identified adjective legal into the Slovak
language, provided with collocations, e.g.:

i) pravny: legal act, legal history, legal relations
ii) pravnicky: legal literature, legal profession
iii) zdkonny:legal heir, legal owner, legal representative (M. Chroma,
2002:21)

Related exercise is to i) ask students to put 1 or 2 of the above phrases
into sentences or ii) ask them to think of their own phrases containing
the term legal.

The above mentioned procedure may be applied to any other legal
term (e.g. based on aliteration — words beginning with the same sound),
i.e. judge - judgment - judiciary - justice and then continue with
making ‘chains’ concerning each term in line, such as:

- Judge + law professions (solicitor, barrister, attorney, etc.)

- Judgment - Decision - Ruling

- Judiciary - Executive — Legislature

— Justice — Fairness

- etc
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Another didactic procedure applied is an identification of word
families. Word families have the same root (basic part of the word) and
their meaning is related:

1. Parliament is the legislative organ (lines 80-81).

2. The Parliament at Westminster legislates for the UK (lines 86-7).

3. The Channel Isles and the Isle of Man possess their own ancient

legislatures (lines 94-5).
4. The European Communities Act 1972 (...) provides for subordinate
legislation (lines 171-2).

The four words in italics clearly share the same origin and belong to
the same family. (A. Riley, 1991:51)

In this case the students are asked to consider what is the exact
difference in their meaning and grammatical function.

A related exercise is the one in which the student are to quickly scan
the whole text to find one other word which is related to each of the

following:
a) succeed  b) constitution c) represent
d) qualify ) hold f) judiciary g) guard
h) supreme i) member j) impose
ANSWER:

a) succession/successor
b) constitutionally/constitutional

c) representative d) disqualified e) holder
f) judicial g) guardian h) supremacy
i) membership j) reimposed (A. Riley, 1991:51)

Identifying word families teaches students to recognise root words
and understand the relationship between different members of a family
- it is one of the best ways to improve the students’ vocabulary and
understanding of new words. If the students know just one word in a
family, they will be able to work out the function and meaning of many
other members of that family. Creating “word chains” the students will
get a general idea about all important terminology related to the word
discussed - possible ways of its translation, typical collocations, related
expressions, their meaning; etc. ... and students enjoy doing it.
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So far provided activities were focused on teaching law-related
terminology. However, as Bazlik M., Ambrus P. (2008:11) put it, “legal
English differs from ordinary uses of the language by the presence of
certain markers specific for this register. These markers are not limited,
as many people believe, to just terminology, but involve a wide scale
of linguistic phenomena including the choice and frequency of certain
forms, complexity of statement, the use of terms which in ordinary
non-legal usage have a different meaning, employment of some special
constructions, and even ‘breaking’ certain rules of grammar, which might
be qualified as mistakes in ordinary English, such as the omission of the
determiner, the use of future auxiliaries in conditional and temporal
clauses, plural forms of nouns known as non-count in ordinary language,
and so on”. ¥

Therefore it is not only terminology we focus on but law students must
also be aware of the specific grammar issues. Students attending a Legal
English course must also be able to understand written documents and
be able to produce them. In this course we try to apply all four basic skills
of reading, writing, listening and speaking. For instance, writing skills
may be practised through teaching the students how to write an abstract
since this may be useful not only as a preparation for writing thesis or
other postgraduate works but it also teaches the students how to express
themselves in a concise way but stating all significant facts. The students
are given in information concerning the purpose of writing an abstract
and also a table listing the most frequent nouns and verbs to be used in
the course of writing an abstract.

 For more grammatical issues cf. also Stulajterova, A Spoken English versus Written
English - A Stylistic Approach. In: Acta facultatis Humanisticae, Universitatis
Matthiae Belii Neosoliensis. Humanitné vedy - lingvistika. Banska Bystrica: FHV
UMB. 2011, p. 28-34
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Table 1

article |analyzes, argues for/in favour of, argues that, attempts to, challenges,
paper characterises, compares, concerns, concludes with suggestions, considers,
passage |consists of, contains, contradicts, deals with, describes, discusses,
study documents, endeavours, examines, explains, explicates, explores, focuses
text on, highlights, illustrates, includes, investigates, is about, is addressed
author |to, is an analysis of, is based on, is composed of, is concerned with, is
grounded in, gives, looks at, maintains that, makes recommendation for,
mentions, outlines, points out, presents, proposes, provides, recognises,
recommends, refers to, relates to reports on, reviews, suggests that, seeks

to do, shifts the focus, shows, surveys, warns against.

You can also use expressions such as the aim of the article / the goal of
the paper / the purpose of the study followed by the verb to be.

Connectors expressing time sequences are:

first, second(ly), third(ly), then, next, afterwards, subsequently,
eventually, finally, at last. (M. Chroma, 2002:59)

As homework, the students are given a text to study and asked to
prepare an abstract which is then reviewed and discussed in the lesson.

Oral skills may for instance be practiced through a presentation which
is again one of the skills closely tied to the profession of a lawyer which is
eloquence. Also practiced must be translating legal texts and documents.*
However, all this will be the subject of another paper.

As it results from the said, teaching legal English to law students
requires not only application of various adequate didactic approaches but
is also requires a knowledge of law and legal English related issues that a
successful-to-be teacher must be aware of.

* For more about translatology, cf. Bilovesky, V, Djov¢o$, M Vybrané kapitoly z trans-
latolégie 1. Banskd Bystrica: Fakulta humanitnych vied UMB, 2011
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The conference “Complex Law Teaching: Knowledge, Skills and Va-
lues” was the cornerstone of the final phase of the project “Lifelong
Learning in Law” (reg. No. CZ.1.07/2.2.00/15.0290), co-financed by
the European Social Fund and the state budget of the Czech Repub-
lic. The conference took place on 9-12 September 2012 at the pre-
mises of the Faculty of Law of Palacky University in Olomouc and
hosted over fifty participants from ten countries. The conference was
organized into several streams, indicating main topics addressed by
the conference:

- Educating Responsible Professionals: Values in Legal Education
- Art of Lawyering: Developing Skills At Law School

- Street Law Projects: Teaching How To Teach

- Legal Clinic: What, How, and Why?

- What Works: Best Practices In Legal Education

Each of the streams comprised of a plenary session and several pa-
rallel sessions. The written versions of presentations submitted by
participants were put together in this conference proceedings book.
The papers cover different areas - street law, teaching legal English,
use of special methodology in legal education, and different aspects
of legal clinics.
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